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LIABILITY OFFICERS AND DIRECTORS WHO RECEIVE 
DEPOSITS WHEN BANK INSOLVENT 


Officers and directors banks have been held personally liable 
many instances where has appeared that they received deposits 
time when they knew their banks insolvent condi- 
tion. some the states this matter covered statute. The 
laws Kansas provide (R. 9-163, 9-164) that any officer direc- 
tor bank who receives assents the reception deposits 
liable for the amount the deposits. 

The statute was construed the case Ramsey Adams, 253. 
Pac. Rep. 416, recently decided the Supreme Court Kansas. 
this case was held that director who had served such for 
several years was not excused from responsibility the fact that 
was, for some time prior the failure the bank, physically in- 
attending his duties director. 

The defendants this case were sued officers and directors 
the Butler County State Bank Eldorado, Kan., which bank failed 
March, 1923. One the defendants was the executor 
Kramer. appeared that Kramer left Eldorado July, 1922, for 
trip the East and died Boston July, 1923. The failure 
the bank was, large extent, due excessive loans authorized 
the officers and directors. There was evidence that August, 
1920, Mr. Kramer joined with other directors making financial 
statement the bank’s condition. This statement disclosed five 
the principal excessive loans which, was claimed, had largely con- 
tributed the bank’s failure. March, 1921, signed another 
financial statement which was sent the bank commissioner dis- 
closing the same and others. signed other state- 
ments similar character December, 1921, and March and 
June, 1922. 

holding that Mr. Kramer’s estate was responsible the plain- 
tiff depositors for the amount which they lost result the bank’s 


failure, the court said: 
417 
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evidence indicates clearly that Mr. Kramer was personally 
familiar with the condition the bank from the first the year, 
1921, the time attended the last meeting the board direc- 
tors July, 1922. admitted that, when left Eldorado some 
days thereafter his Eastern trip, knew the condition the 
bank. The same condition was reflected when the bank was closed 
March 30, 1923. had not changed. The same overdrafts were 
there; the same unpaid notes; the same excess loans. Mr. Kramer 
had for years been attorney for the bank. was reputed lawyer 
marked ability. must have known the condition the bank 
during all the time mentioned, and may observed, passing, 
that, because his marked ability and general reputation, his re- 
sponsibility was the greater. Depositors, doubt, had greater con- 
fidence the bank because his being director. But argued 

the date was stricken Boston August, 1922, until 
the date his death, July, 1923, was incapacitated, and 
reason his physical and mental disability unable make any ex- 
amination into the affairs the bank pay any attention its 
affairs.’ 

things appear clear. The bank’s condition had not changed, 
and apparent that keep touch with its affairs, because 
January 20, 1923, two months before the bank was closed, 
signed the oath the director, placed the proper blanks his 
own handwriting, his street address and post office address, swore 
before notary public, and sent the bank commissioner. 
was filed the bank commissioner’s office only days later than the 
oath his co-directors, who had been elected the same meeting. 

evidence shows substantial change the bank’s condi- 
tion from the time Mr. Kramer left Eldorado until the time the bank 
closed. not unreasonable conclude from the evidence that 
the bank was insolvent when left July, 1922, insolvent when 
again took oath director January following, and insolvent when 
closed the end March. must have known the bank was 
insolvent when took the oath director January, 1923. 
knew that was being kept open all this time, and that deposits 

director bank like the one here under consideration, 
that has for years during his directorate carried excess 
loans from $650,000 $820,000, acknowledging time after time 
that was operating violation law, and necessarily knowing 
that insolvent, cannot heard say that, reason his 
physical condition, did not know its condition. knew and 
necessarily assented the reception the deposits, and thereby in- 
the liability that the statute imposes 


was further held this case that one who had previously been 
director the bank, but who had resigned more than two years 
prior the failure the bank, could not held liable merely be- 
cause her name was carried vice-president and director certain 
banking directories. appeared that this director, Mrs. Evans, 
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had ceased stockholder the bank November, 1920, and 
had ceased director January, 1921. With reference the 
liability this director, the court said: 


was never re-elected the board, and held office con- 
nection with the bank for more than two years before its failure. 
was, however, shown that her name was carried vice-president 
Rand-MeNally’s Bank Directory and the Banker’s Registry for July, 
1922; that her name also appeared director some other directories 
and some the bank’s stationery. The contention that she held 
herself out officer and director the bank, and liable there- 
for. view the fact that she was not director and had not been 
stockholder for more than two years, the contention cannot 


WHEN BANK ADMINISTRATOR FAILS THE ESTATE 
PREFERRED CREDITOR 


recent decision the Supreme Court Iowa, Leach, State 
Superintendent Banking, Farmers’ Savings Bank Hamburg, 
213 Rep. 414, was held that, when bank which acting 
administrator estate fails, the estate entitled preference 
over other creditors the assets the bank. 

appeared that the 26th January, 1922, the Farmers’ 
Savings Bank Hamburg was appointed administrator the estate 
John Burkhiser, deceased. The bank proceeded collect the 
assets and administer the estate. the 19th day December, 1924, 
the bank failed and the time its failure held administrator 

approximately $6,000 belonging the estate. its vaults and 
deposit with other banks, the insolvent bank had approximately $10,- 
000. appeared that from the time the bank’s appointment ad- 
ministrator until the receiver took charge, the cash assets the bank 
were time lower than $10,000. holding that the estate was 

preferred creditor and entitled such payment out the assets 

the bank ahead the other the court said: 


seems settled law that executor administrator 
not only the personal representative the decedent, but also, 
very great extent, the representative the creditors and the 
legatees and distributees. occupies position trust with re- 
those who are interested the estate, and trustee the 
broadest sense, though not the general acceptation the 

are therefore safe starting the discussion the matters 
herein involved saying that the assets this Burkhiser estate, 
that came into the possession this bank such administrator, was 
trust fund. follows that, when such funds belonging said estate 
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went into the possession said bank, necessarily increased the 
assets said bank. thus traced the assets this trust 
estate into the hands the bank, and its having increased the assets 
the bank the time the fund went into the bank, the next ques- 
tion whether not the assets thus augmented passed into the 
hands the receiver. heretofore stated, since the opening the 
Burkhiser estate and the bank’s taking charge thereof administrator, 
there has been time the history the bank, according the 
record, when the actual cash assets the bank were less than the 
amount shown the hands the administrator the time 
the receiver took charge. 

Stilson First State Bank, 152 Iowa, 724, 354; 
Whitcomb Carpenter, 134 Iowa, 227, 111 825; Cable Iowa 
Savings Bank, 197 Iowa, 393, 194 957, 197 434, this court 
laid down the rule that, where there common fund which there 
trust fund and the bank continues draw from said fund, 
presumed that they will draw their own fund and preserve the 
trust fund. This also stated, substance, Independent District 
Boyer King, Iowa, 497, 907, and seems the 
general rule elsewhere. The fact, therefore, that this money from this 
estate was mingled with the general fund the bank, will not defeat 
the recovery the trust fund long there was money enough 
the bank pay the trust fund, and the right the cestui que 
trust recover said fund from the receiver the insolvent bank 
when has shown these facts.’’ 


PROVISION ADDITIONAL SECURITY RENDERS NOTE 
NON-NEGOTIABLE 


Printed forms promissory notes frequently contain provision 
the effect that the holder may declare the instrument due any 
time deems himself insecure. number cases, the question 
lias been presented whether clause this character renders note 
non-negotiable. this question there conflict among the au- 
thorities. 

The latest decision this question First National Bank 
Fort Dodge Supreme Court Iowa, 213 Rep. 
408. this case was held that provision the kind mentioned 
destroys the negotiability the instrument which appears. 

the case referred appeared that the two defendants signed 
blank promissory note and delivered their nephew. The note 
was signed for and the defendants received con- 
sideration for their signatures. The nephew filled his name the 
payee and $7,500 the amount and transferred the note for value 
bank. This bank turn transferred the note for full value 
the plaintiff bank. 
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The note contained clause the effect that ‘‘should the holders 
this note any time deem themselves insecure, they may demand 
such additional security may seem them necessary; failure 
comply with such demand causing this note become due and pay- 
able 

was held that this provision rendered note non-negotiable. 
The defense lack consideration was, therefore, good against 
the plaintiff bank and the plaintiff was not allowed recover the 
note. The effect the provision was render the note uncertain 
time payment and one the provisions the Negotiable In- 
struments Law that instrument, negotiable, ‘‘must pay- 
able demand fixed determinable future time.’’ the 
opinion the court said: 

this provision, the defendants urge the non-negotia- 
bility the note. The question thus raised one which involved 
irreconcilable conflict between judicial decisions the various 
states. will noted that, though this provision does not purport 
terms render note due upon the mere will election the 
holder, yet such its practical effect. There limitation therein 
upon the holder the note the extent nature the securities 
which may demand his own option. must said, think, 
that this provision puts the power the holder, desires, 
render the note due any time. are committed the doctrine 
that such provision effective render note uncertain time 
payment and therefore render the same non-negotiable. Iowa 
National Bank Carter, 144 Iowa 715, 123 237; Quinn 
Bane, 182 Iowa 843, 164 


PROCEEDS DRAFT PURCHASED BANK NOT SUBJECT 
ATTACHMENT 


Where bank purchases from customer draft with bill 
lading attached and deposits the proceeds the credit the cus- 
tomer, and thereafter amount equal the amount the cus- 
tomer’s deposit the time the purchase plus the amount the 
draft paid out the checks before the bank has notice 
any claim creditor the customer, other than the consignee 
the shipment covered the bill lading, the bank purchaser 
the draft for value. Under such circumstances the funds realized 
from the draft belong the bank and are not subject attachment 
the customer. This the point decided the case 
Branham Drew Grocery Co., 111 So. Rep. 155, decision the 
Supreme Court Mississippi. 

The Drew Grocery Co., the complainant that case, sued out 
attachment against C..Branham, doing business under the name 
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the Cash Grain Co., the Farmers’ Bank Woodland Mill, Tenn., and 
Merchants’ and Planters’ Bank Drew, Miss. The complainant al- 
leged that Branham was indebted him the amount $450, 
that the Merchants’ and Planters’ Bank had its hands funds be- 
longing the Farmers’ Bank its capacity agent for Branham 
for purposes collection. 

The Farmers’ Bank admitted that the Merchants’ and Planters’ 
Bank was indebted it, but denied that Branham had any interest 
the funds the hands that bank: Branham also denied that 
had any interest therein. The Merchants’ and Farmers’ Bank ad- 
mitted the possession $957.44, which constituted the proceeds 
draft forwarded the Farmers’ Bank for collection, but denied 
knowledge the real ownership the funds. The draft question 
was drawn the Cash Grain Co. Yeager, and bill 
lading for car corn consigned Yeager was attached thereto. 

The complainant did not claim have any interest the ship- 
ment covered the bill lading attached the draft. His claims 
arose out other shipments. 

The cashier the Farmers’ Bank testified that bought the 
draft question outright, and placed the proceeds the credit 
Branham the Cash Grain Co., the books the bank, and that 
almost the entire amount the draft was drawn out check, 
the same day that was From the testimony 
also appeared that amount equal the amount the draft and 
the amount the deposit when the Grain Co., Branham, was 
credited with the proceeds was drawn out checks before the bank 
had any notice the complainant’s claim against Branham. 
further appeared that, owing subsequent deposits, the Grain Co. 
time had less than $308. 

The trial court rendered personal decree against Branham and 
also decreed that the indebtedness the Merchants’ and 
Bank the Farmers’ Bank subject the complainant’s demand 
the extent the amount due Branham the complainant. 
appeal, however, the decree was reversed the Farmers’ Bank, 
being held, stated above, that the funds realized from the draft 
belonged the bank. 

the opinion the court said: 

reference the appeal the Farmers’ Bank will seen 
from the statement the facts that there dispute about the bank 
having purchased the draft, the proceeds which were attached 
this suit; and there contention that this shipment, covered 
the draft and bill lading, was defective, that the complainant 
had any interest this particular shipment. Its suit attachment 


was based upon indebtedness other shipments. Therefore the bank 
did not stand the shoes the shipper guarantor the soundness 


| 
q 
1 
q 
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the grain. Searles Bros. Smith Grain Co., Miss. 688, 
So. 287. There is, furthermore, dispute about the fact that the 
proceeds the draft attached the bill lading were deposited 
the credit Branham the Grain Company, and that, the date 
the attachment was served, enough checks had been checked against 
the account more than take the balance the credit-of the 
shipper the date the deposit. true that deposits were sub- 
sequently made, and that, time after the deposit the proceeds 
the the credit the Grain Company, was the balance 
said account less than $308. The question then turns somewhat upon 
whether not the court will apply the doctrine that the first money 
the bank the credit the depositor the first paid 
out his checks. 

the case note Old National Bank Gibson, 105 Wash. 578, 
discussing the question, said: 

has been held that bank which places the proceeds 
negotiable instrument the credit the holder his regular deposit 
account and honors his checks the full amount his account 
stood the time the deposit, including the proceeds, before has 
notice any infirmity the paper, holder due course even 
though, because subsequent deposits, there never was time when 
there was not the account sufficient funds redeem the instrument, 
the holding being based upon the theory that ‘‘the first money 
the first money out.’’’ 

majority the courts this country hold this 
and seems the most just and reasonable rule apply 
situation like that before the court now. If, contended the ap- 
pellee, the bank could attached for any debt due its depositor, 
long such depositor had balance the bank there could 
settled dealing with checks and drafts, and attachments foreign 
jurisdictions could sued out long periods time after the deposits 
were made. 

these principles the case before us, think the 
complainant failed sustain his attachment against the funds the 
hands the bank Drew, and that the court was error render- 
ing judgment impounding these funds pay the judgment rendered 
against Branham. Therefore the judgment the Farmers’ Bank 
reversed and judgment entered here releasing the attachment and 
dismissing the appeal the Farmers’ Bank and the Bank 


PAYMENT CHECK PARTY INTENDED DESIG- 
NATED PAYEE HELD AUTHORIZED 


peared that check payable certain steamship and the owners 
was paid the company which the drawer believed the owner 
when drew the check. That company was not, however, the owner 
the ship question. was held, nevertheless, that the drawee 
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bank could not held liable the ground that the check was paid 
under unauthorized indorsement. 

The case under discussion Lanasa Griswold, 133 Atl. Rep. 840. 
The facts the case are fully stated the following paragraphs 
quoted from the opinion the court: 


check was for $6,000 and was drawn the plaintiff, fruit 
importer, upon his account with the defendants Alexander Brown 
Sons favor ‘steamship Belvernon and owners,’ for one month’s 
charter hire the steamship Belvernon for the transportation 
bananas from the island Jamaica the city Baltimore. The 
eharter was procured through New York ship broker operating 
Felleman Co., and the charter party was executed the Gulf 
Fruit Company, Incorporated, owner. performance his agree- 
ment pay the charter hire advance, the plaintiff sent the check 
question the broker New York, who indorsed it, ‘steamship 
Belvernon and owners, Felleman Co., Agents,’ and deposited 
the indorser’s the Bank America that city. 
was transmitted, with the indorsement the Bank America, 
the Baltimore branch the Federal Reserve Bank, and was paid 
Alexander Brown Sons through the Baltimore clearing house. 

the time the execution the charter party, the Gulf 
Fruit Company had contracted writing for the purchase the 
Belvernon from Harry Morse, who was having the vessel repaired 
Noank, Conn. But part the purchase price was paid, and the 
Gulf Fruit Company never obtained delivery the vessel. was 
therefore unable perform the terms its charter party with the 
plaintiff account which the check referred was drawn. There 
proof the record that the proceeds the check, less the usual 
commissions and expenses, were remitted the Gulf Fruit Company 
the broker who indorsed the check the company’s name its 
agent. There also testimony that the company, through its vice- 
president, authorized the broker indorse the 


The plaintiff’s contention was that the check was drawn the 
order ‘‘steamship Belvernon and valid indorsement 
the check could made authorized only the actual owner 
the steamer, and that, the Gulf Fruit Company never acquired 
title the Belvernon, the indorsement its behalf could not protect 
the defendants from liability the plaintiff for paying the check and 
charging his account. 

The court held that the evidence the case tended show that 
the check was actually paid the authorized indorsement the 
party intended designated payee, and that, since such was 
the case, the bank could not held liable the theory that pay- 
ment was made under unauthorized indorsement. holding 
the court said: 


may readily inferred from the evidence the record that 
the Gulf Fruit Company was intended the payee the check 
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under the designation ‘steamship Belvernon and owners.’ the 
back the check issued was the memorandum, ‘For charter hire 
one month advance beginning March 24, 1924. Amount $6,000.00.’ 
was the Gulf Fruit Company alone that this charter hire was 
payable. The evidence the case indicates doubt the part 
the plaintiff the actual ownership the vessel the company 
with which was contracting. His use the name the steamer 
and ‘owners’ designating the payee the check for the charter 
hire was accordance with the practice previously and subse- 
quently adopted for similar transactions. 

the course his efforts procure delivery the Belvernon 
under his charter agreement, the plaintiff learned within three weeks 
after the check for its hire was issued that the Gulf Fruit Company 
had not yet acquired the title the vessel, but question was raised 
the validity the indorsement the check for more than three 
months after was apprised the fact that had been paid and 
charged his account bank. The the case indicate 
quite plainly that the description the payee the check drawn 
the plaintiff for the charter hire the Belvernon was designed 
apply the Gulf Fruit with which the plaintiff had con- 
tracted for such payment. 

the proceeds the check received the Gulf Fruit 
Company under authorized indorsement its agents, and that 
company was described the owner the chartered vessel the 
contract, executed the plaintiff, performance which the check 
was issued, the defendant bankers would subjected very strict 
and burdensome liability they were held amenable this suit merely 
because they did not investigate the chartering company’s title the 
vessel which the check referred. they had sought information 
from the plaintiff, the drawer the check, they would have 
learned that was given for the hire vessel chartered the Gulf 
Fruit Company described owner, and upon inquiry that com- 
pany they would have ascertained that had authorized the indorse- 
ment now dispute. They would thus have discovered facts which 
justified their action honoring the indorsement. the Gulf Fruit 
Company had paid from the proceeds the plaintiff’s check, from 
other funds, the amount then due under its contract for the purchase 
the Belvernon, the delivery the vessel for service under the 
charter the plaintiff could have been accomplished. 

does not appear that the Gulf Fruit Company had defaulted 
its purchase the ship when its charter contract with the plaintiff 
was executed and when the check under consideration was drawn, in- 
dorsed, and paid. The payments the purchase price were be- 
gin delivery the vessel, stipulated the contract sale. 
The vendor that agreement could not rightfully have indorsed and 
collected the plaintiff’s check, since had contractual relation 
with the plaintiff, and could not have chartered the Belvernon him 
while the Gulf Fruit Company’s right purchase existed. The 
proximate cause the plaintiff’s loss was apparently the subsequent 
default the Gulf Fruit Company under its contract purchase, 
and not the reliance the banks primary and ultimate payment 
upon the indorsement the check the company’s agent.’’ 


q 
q 
q 

q 
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BANK NOT ENTITLED SUE TRADE ACCEPTANCE 
HELD FOR COLLECTION 


Section the Uniform Negotiable Instruments Act provides 
that the holder negotiable instrument may sue thereon his own 
name and payment him due course discharges the instrument. 
Under this section generally held that indorser for collection 
has the right sue negotiable instrument. The rule appears 
different, however, North Carolina. 

recent decision the Supreme Court North Carolina, 
was held that bank holding trade acceptance for collection could 
not sue its own name the acceptance, was not the real 
party interest. This decision was based provision the North 
Carolina Code Civil Procedure the effect that ‘‘every action 
must prosecuted the name the real party The 
name the case First National Bank Columbus, Ga., Roch- 
amora, 136 Rep. 259. 

The action was brought trade acceptance given the defend- 
ants Kaufman Bros. The acceptance was indorsed ‘‘Kaufman 
Kaufman.’’ The plaintiff bank alleged that was 
holder due course the acceptance. The defendants denied this 
allegation. They also alleged that Kaufman Bros. were indebted 
them, and that under written agreement between the defendants and 
Kaufman Bros. the amount such indebtedness was credited 
the trade acceptance. 

The plaintiff bank, introducing the trade acceptance evi- 

dence, and proving its execution the defendants and the in- 
dorsement Kaufman Bros., made out prima facie case that 
was holder due course. The defendants, however, introduced 
some evidence tending show that the bank, instead purchasing 
the acceptance, took agent for collection for the convenience 
Kaufman Bros. The case was submitted the jury, which found 
that the plaintiff bank was not holder the acceptance due 
course. 
judgment was entered favor the defendants from which 
the plaintiff bank appealed. The appellate court, finding that there 
was evidence support finding that the plaintiff held the acceptance 
for collection only, affirmed the judgment. The court stated that 
the bank held the acceptance for collection was not the real party 
interest under the Code Civil Procedure and could not therefore 
maintain the action. 

deciding that one holding negotiable instrument for collec- 
tion cannot sue thereon his own name the court said: 
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Negotiable Instruments Law (4th Ed. 1926) 51: 


holder negotiable instrument may sue thereon his 
own name; and payment him due course discharges the in- 
strument.’ 


the exact language our 3032. construing this 
section, the learned author, page 352, says: 

the Code requires action brought the name 
the real party interest, yet, under section 51, Negotiable Instru- 

ments Law, holder, even though holder for collection, 

may sue his own name.’ 

page 353: 

the court saying that indorsee for collection main- 
tain action, citing old case, evidently overlooked sections 51, 
and the Negotiable Instruments Law.’ 3017, 3018. 

36, Negotiable Instruments Law, 3017. Section 
37, Negotiable Instruments Law, 3018. 

our Code Civil Procedure, ‘every action must prose- 
the name the real party interest,’ ete. 446. 

the sections the Negotiable Instruments Law, re- 
ferred with the section under Civil Procedure, that says every 
action must prosecuted the name the real party interest, 
think 446, mandatory and compelling. think the 
decision Third Nat. Bank Exum, 163 199, 498, 
correct principle, and founded just and reasonable interpreta- 
tion the statutes applicable and cognate. say collecting agency, 
because bank, can sue its own name would say that 
any attorney any kind collecting agent can likewise enter suit 
reason the agency. do-not think our statute allows this 
construction favoritism. The contrary construction would permit 
the real owner the instrument defeat all equities the maker 
simply turning over agent for collection. ‘Logie words 
should yield the logic realities.’ Brandeis, J., dissenting 


EMPLOYEE NOT ENTITLED SHARE BANK’S PROFIT 
SHARING FUND 


The question discussed recent New York case was whether 
employee bank was entitled share profit sharing fund es- 
tablished the bank. The case Burgess First Nat. Bank, 220 
Supp. 134, decision the Appellate Division the New 
York Supreme Court. 

The plaintiff brought the action assignee James Fagan, 
who had been employed clerk the defendant bank. was al- 
leged that Fagan was entitled share all the rights, privileges, and 
benefits certain plan profit sharing and endowment effect 
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the bank; that, Fagan was credited the books the bank under 
the plan with the sum $3,825, which had withdrawn $465; 
that there was balance $3,360 due Fagan. was further alleged 
that because clerical error Fagan was fined $1,000 against the 
credit, without being given opportunity defend himself; that 
resigned his position after was denied hearing before the bank’s 
president and cashier. 

appeared that the plan provided for the payment adminis- 
trative committee each year certain percentage the bank’s 
profits. also provided that the committee should administer the 
plan that its decision should final upon all questions in- 
terpretation and application the plan, the designation employees 
entitled participation the benefits, and the forfeiture such 
The provision with regard forfeitures was follows: 


and Their Disposition—Inasmuch fair going 
compensation paid all employees, and generous cash additions 
thereto are afforded the provisions section hereof, must 
clearly understood that the further additional amounts tentatively 
eredited the participants are not subject withdrawal during 
the continuance the employment but are the nature bonus 
gratuity designed, first, for the protection the employees and 
their families the termination the full period employment 
the respective participants; and, second, such benefit the adminis- 
trative committee may accord any participant resigning with the 
written consent and approval the chairman and the president. The 
intent the plan that employee shall gain any annual endow- 
ment fund interest permanently vested that cannot later lose 
his inefficiency, lack industry disloyalty determined 
the administrative committee. Notwithstanding any annual allotment 
employee the benefits the plan shall forfeit any right 
receive such benefits the event that shall voluntarily leave 
the service the bank without the written consent the chairman 
and president the bank, shall discharged for just cause. All 
sums theretofore temporarily credited employees leaving the service 
discharged, and forfeited herein provided, shall added the 
profit sharing fund the employees for the year the forfeiture 
determined.’’ 


was held that Fagan, having voluntarily left the bank without 
having obtained the written consent the proper officers, was not 
entitled share the fund, and that, therefore, the plaintiff was not 
entitled recover. accordance with this holding judgment for 
the defendant bank was affirmed. affirming the judgment the 
court said: 


bar find the administrative committee court last 
resort upon all questions interpretation and application the plan 
well the designation employees entitled participation 
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the benefits and the forfeiture such benefits; that beneficiaries are 
determinated the administrative committee according the 
determination the value and the importance the service rendered 
such employee; that the principal the fund may only with- 
drawn upon the termination the employment; that the bank 
paying fair going compensation all employees, and the plan it- 
self provides for generous cash additions the salary (which Fagan 
admits received), the plan then says that there must clear 
understanding that further additional amounts ‘tentatively credited 
the participants’ are not subject withdrawal during employment, 
but are the nature gratuity designed, first, for the protection 
the employees and their families when their period employment 
terminated; and, second, such benefit the administrative com- 
mittee may accord any who resigns with the written 
consent and approval the chairman and the president. Then 
follows what seems the absolute right this bank 
place their own construction upon this plan, the ‘intent’ which they 
say that employee ‘shall gain any annual endowment fund 
interest permanently vested that cannot later lose his in- 
efficiency, lack industry disloyalty determined the ad- 
ministrative Then the further declaration that not- 
withstanding any annual allotment employee: 

shall forfeit any right receive such benefits the event 
that shall voluntarily leave the service the bank without the 
written consent the chairman and the president the bank, 
shall discharged for just cause.’ 

learned Special Term Justice, granting the defendant’s 
motion for judgment the pleadings, 

pleads himself out court alleging his complaint, 
effect, that his assignor tried obtain the required consent and ap- 
proval; that failed obtain it; and that thereupon resigned 
without it. Having left and under the circumstances de- 
tailed, clear that has relinquished any interest which might 
have had the fund question, which reading the plan shows 
was only accorded him temporarily gift gratuity, and was 
subject defeated, inter alia, his voluntary resignation without 
the prescribed consent and approval. 
think the case was correctly decided the Special Term.’’ 


The Law Negotiable Instruments 


The eighth series articles pertaining the law nego- 
tiable instruments 


Roy Redfield, the Washington State Bar 


THE PAPER CONTRACT—(Continued) 


90. Delivery mail. 
§91. Time delivery. 
92. Conditional delivery. 

93. Conditional delivery—other examples. 

94. Oral agreements affecting delivery. 

95. Conditional delivery not good practice. 
96. Delivery—incomplete instruments. 
97. Summary. 


90. Delivery mail. 

question can arise about the sufficiency delivery through the 
mail when the instrument has through this means actually reached the 
payee. But the letter inclosing may miscarry, may impor- 
tant fix the exact moment delivery, that the question here 
whether depositing the instrument the mails, properly addressed 
and stamped, itself complete delivery. the payee has re- 
quested that the paper mailed him, his consent and ex- 
pectation are read from the delivery complete 
from the moment the letter placed the mail. This true even 
though the instrument lost transit, and the payee may enforce his 
rights could the case any lost destroyed 
But where the payee has not invited the mailing nor impliedly con- 
sented it, delivery not accomplished until the paper actually 
reaches him, and the document lost transmission rights can 
attach it, unless some one finds and disposes that reaches 
holder due course. 

failing debtor Wisconsin desired pay creditor who had 
drawn upon him, and that end applied his bank for further 
credit. His application was granted, injudiciously, and the bank 


11. Kirkman Bank, Tenn. 397. 
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issued its own draft payable the creditor who had drawn upon 
him, and mailed payment the sight draft. Shortly thereafter 
and the same day, insolvency the debtor became apparent, and 
the bank, regretting its foolish loan, took steps which resulted its 
recovering from the mail the draft posted. These transactions 
brought litigation, the creditor claiming that the act posting 
the draft had operated delivery him, and that the bank 
reclaiming and destroying was destroying his property. The 
courts sustained him this contention, and took judgment against 
the bank for the full This decision exactly line with 
the rule above stated.. The payee, having drawn mail, invited 
remittance mail, that delivery the bank’s draft was complete 
when first deposited the post office. 


§91. Time delivery. 


There are two considerations thought regard time. 
One that delivery must occur within the lifetime maker drawer, 
except escrow transactions. This matter has been covered the 
foregoing paragraphs. The other consideration has with Sunday 
paper. 

When one realizes how stringent the law really this point, 
surprising how seldom the question raised about instruments 
delivered Sunday. Nearly all the states have construed their 
Sunday laws forbidding Sunday contracts, with the result that 
between the parties such contracts are void. most jurisdictions 
negotiable instrument made and delivered Sunday invalid, both 
immediate parties and remote parties, excepting holders due 
The latter are, usual, protected. 

The question sometimes asked, how there could holder 
due course Sunday paper. The date fixes day the week which 
ean ascertained from the and suggested that this 
should give notice the illegality. But the question overlooks the 
important rule noticed earlier this chapter, that the act de- 
livery, rather than dating signing, what gives the document its 
inception negotiable instrument. Though bear Sunday date, 
the paper may have been delivered week day, there in- 
ference drawn from date alone such warn purchaser 
possible somewhat comforting assured that this 
the law, view the intolerable burden that must otherwise 
borne checking dates constantly old calendars verify the in- 
nocence every note offered. such duty rests upon purchaser 
pledgee. 


13. Cranson Goss, 107 Mass. 439. 
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very few jurisdictions the local laws have been construed 
that delivery commercial paper Sunday has been given 


92. Conditional delivery. 


have met and dealt with one kind conditional delivery, the 
escrow arrangement described foregoing paragraph, where de- 
livery has been made the maker third person, with instructions 
_laid upon him make further and final delivery the payee when 
some expected event happens, some condition has been performed. 
but short step from the idea escrow that con- 
ditional delivery the payee himself. simply eliminate the third 
person who was escrow and say directly the payee, 
take this paper and hold it; when such and such contingency 
come about you may then consider the instrument yours, but 
till then.’’ 

has been frequently and vigorously doubted, the past, whether 
could possible thus unite escrow depositary and payee one 
person have man hold the paper sort trusteeship for him- 
self and then enjoy complete ownership occurrence the 
contemplated event. But all such doubts have been set rest, this 
being one the matters which previous discord has now been 
harmonized through adoption the uniform act. Touching this 
point, the section under discussion says: ‘‘The delivery may shown 
have been conditional, for special purpose only, and not for 
the purpose transferring the property the 

good illustration the case common where sev- 
eral makers are expected sign one note. The first sign may give 
the payee with the clear understanding that must get the 
others sign, and that the note not valid until executed 
Unless and until this met the writing not 
note; the point its inception has never been reached. But must 
qualify this statement allow for the rights 
holder due course. ever gets the writing delivery must 
presumed. Apart from his exceptional privileges, the con- 
met before manual possession can ripen into what the 
law would’ recognize ownership. 

observed that the condition the foregoing example 
was clearly made known the taker the paper. Such 
distinguished carefully from situation similar fact but 
widely different legal effect, where the payee never learns the 
intended condition. Suppose the first signer gives the note another 
party who supposed sign also and get certain others sign 


14. Ray Catlett, Ky. 532, Kaufman Hamm, Mo. 387, Main 
son, Wash. 321. 
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before delivery; this party wrongfully turns over the payee 
without obtaining the expected signatures, this will valid delivery. 
The payee cannot affected the condition because does not 
know about it, and the case simply that agent who has gone 
contrary orders, but nevertheless acting within the scope his 
apparent authority, bind his principal the delivery made. 
The point stressed that condition can operate hold the paper 
suspense unless that condition made known the payee. 


93. Conditional delivery—other examples. 

Almost any kind that can expected happen 
may serve the peg hang the paper during its period wait- 
ing. For instance, man who was accused wrongdoing with 
woman was threatened her attorney with prosecution, unless 
made pecuniary settlement. was scared the extent three 
hundred dollars, which amount made note, and handed 
the attorney. Being without counsel himself, wanted time con- 
sider, and the arrangement was finally made that the note should not 
valid until the following Tuesday, during which interval might 
demand its return. did demand within the allotted time, but 
the lady refused give back the note, and brought suit 
instead. Her enterprise was wrecked the principle under dis- 
another case note was obtained for the first premium 
life insurance policy, but with the understanding that the note 
was not become effective unless the policy should accepted when 
The policy was not the liking the assured and was not 
The company ignored the condition and sued the note, 
with such lack success its conduct New York 
case, the ‘‘go-getter’’ salesman patented advertising device took 
notes from prospective but somewhat reluctant purchaser, upon the 
representation that the notes should not bind this purchaser until 
the agent had secured enough advertising equal the principal sum. 
effort was made meet this condition; the payee sought avoid 
negotiating the notes. for the maker, the new 
holder, who brought suit, could not qualify holder due course, 
the defense conditional delivery was admitted and 


94. Oral agreements affecting delivery. 

The mere statement such variety cases, all governed this 
conditional delivery, naturally leads one’s mind the 
thought that line must drawn somewhere. man may say 


15. McFarland Sikes, Conn. 250. 
16. Graham Remmel, Ark. 140, Ann, Cas, 167. 
17. Andrews Co. Hess, Supp. 796. 
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that there was oral agreement preventing liability, such agreement 
being that his note should not valid except upon certain condi- 
tion, why may defendant not further, and say that though his 
note was delivered, there was side agreement that would never 
enforced? why may not say that there was understand- 
ing that payment half the amount would satisfy the paper, that 
the holder would look certain security for satisfaction, that the 
side agreement placed the true interest rate much lower, allowed 
payment mining stock instead money? Yet one recognizes that 
admit such defenses these would destroy the last fiber stability 
every written contract, and would leave all human engagements 
depend the skill witness telling plausible story. The 
foundations business would overthrown, the proof all con- 
tracts must left ‘‘the uncertain testimony slippery 

The law does indeed draw line, draws shut out oral 
side agreements that would modify the terms written document, 
but permit agreements that for time postpone validity. 
may examine the circumstances and the talk the parties see 
whether written obligation has gone into effect, but when once 
has become effective nothing the parties said beforehand may re- 
ceived alter its least syllable. Having seen fit reduce their 
negotiations written form the parties are bound the writing, 
and all their prior talk and dealing said ‘‘merged’’ fused 
the written memorial. This the famous ‘‘parol evidence 
old the common law, almost old the English language. Apart 
from certain exceptions not important stated here, stands 
the way proving any oral agreement contrary the tenor 
writtén document, arising out the negotiations prior it. But 
the parol evidence rule does not stand the way proving oral 
agreements which prevent the document from going into effect 
such. There can objection the score contradicting 
written agreement when such contract has not reached its inception 
because suspended delivery. 

What the courts are concerned with when becomes necessary 
approach this question whether the understanding relied 
presents true obstacle delivery, and therefore validity. Slight 
the agreement may make wide difference result. 
Pennsylvania case, the maker tried avoid liability the note 
suit proving oral understanding that payment was not 
made until certain buildings were sold. The defense was rejected 
because was simply effort contradict the plain terms the 
note, which had fixed Now the maker had been wise 
enough specify that his note should not operative such until 


. 


18. Homewood People’s Bank Heckert, 207 Pa. 231, Rep. 431. 
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the buildings were sold, the situation would have been different, and 
the defense might have There are many cases the books 
close the line that they might have been decided either way. But 
the guiding principle always the same; lies the question 
whether the defense offered really concerns the delivery the paper. 


95. Conditional delivery not good practice. 


The law deals justly recognizing this principle suspended 
makes concession the weakness human nature. 
Much the paper emitted got overpersuasion, from people 
who ought say no. often manifestation pressure 
Circumstances which could justify well-informed 
and sagacious man issuing his bill note must rare indeed. 
The risks are great. Although the law will observe and enforce the 
condition against the original payee later holder not due 
course, there great chance negotiation one who holder 
due course, and have seen that may enforce the paper regard- 
less conditions. Then there the further risk arising out dispute 
over what was actually said and done when the document was turned 
over, and still further, the risk interpretation, this having 
with the possible uncertainty whether the condition might relate 
delivery, the terms existing, valid instrument. These 
considerations carry their own moral. 


§96. Delivery—incomplete instruments. 

Respecting this matter delivery the law makes some difference 
between instruments which have been fully written out the maker, 
and those which have been only partially completed him before 
the fraud accident which wrongfully sets them circula- 
tion. Regarding the completed instrument, have seen the fore- 
going discussion that delivery necessary initiate the instrument 
except holder due course; such holder gets the paper, 
does not matter how got into circulation. him, delivery 
The paper may have been stolen from the 
maker, may have been lost from his pocket, may have been carried 
the breeze out open all one the holder 
due course. not concerned with these things because his 
favored character. But suppose the maker had not written complete 
instrument. Suppose had merely signed his name blank 
check, assume that had but half written his promissory note and 
then during interruption the incompleted paper was purloined— 
all such cases find somewhat different rule obtaining. This 
what the Negotiable Instruments Act says: 

See. XV. Incomplete Instrument Not Delivered. Where in- 
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complete instrument has not been delivered will not, completed 
and negotiated, without authority, valid contract the hands 
any holder, against any person whose signature was placed 
thereon before delivery. 

Applying the rule laid down the cases supposed above, one 
would naturally reach the conclusion that even holder due course 
could not paper which had been lost stolen before delivery 
while still incomplete. That what the above quoted section seems 
say, but not completely accurate statement the law. 
both before and since the general adoption the uniform act 
that there one phase the matter which the above quoted 
section does not deal with, and that the question negligence. 

may best realize the difficulty imagining very extreme 
frequently suggested the courts reasoning this 
subject, suppose man should sign blank check and toss out 
the window into crowded street. Would the language the section 
above quoted prevent this paper from being valid the hands 
due course? The quoted section certainly seems apply: 
the paper incomplete and has never been delivered. But the 
law would countenance such act wanton carelessness innocent 
purchaser might suffer considerable loss, and all reason the 
extraordinary foolishness the maker. The courts feel that negligence 
not commended, and where causes loss they always try 
put the loss the negligent person. interesting case Allen, 
ete., Bank Buchanan County, 192 Mo. App. 476, 182 Rep. 
Allen Co. was big retail grocery concern St. Joseph, 
Its president wrote all its checks, and when was away 
vacations followed the practice signing considerable num- 
manager. The manager was not careful guarding the check- 
book, but left exposéd the top his desk.. caller who observed 
made excuse few days later come into the office when the man- 
ager was gone and asked permission sit the manager’s desk 
moment some writing. then seized the opportunity purloin 
number the blanks, and for short time thereafter 

rosy with the proceeds the checks, which 
‘took fill for generous They were all paid un- 
suspectingly the bank. After the theft was discovered, the grocery 
firm brought suit against the bank, claiming that had never issued 
such checks and that they should not charged against its account. 
section the act shown above was greatly. relied upon the 
‘grocery firm, and the language that section gave the some 
trouble. These checks were incomplete instruments. They were com- 
-pleted and negotiated ‘without authority and had never been 
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that literal application the act would have made the bank 
stand the loss. But the court did not feel that justice would require 
the bank pay; the carelessness which made the situation possible 
was that the grocery company and its manager, leaving signed 
checks exposed place. discussion the matter, 
the court showed that negligence has always been considered 
element such cases, and finally held effect that gross carelessness 
may take the place delivery. any rate, delivery was not 
‘‘implied’’ from the reckless conduct, the court said that the signer 
such checks must forbidden take advantage the statute 
when his own actions made the fraud possible. 

All the cases seem recognize that the maker incomplete 
instrument must bear the consequences gets into circulation and 
reaches due course holder through the maker’s negligence. 
manner speaking, then, the quoted section must taken with 
grain salt. For the most part the act faithful statement pre- 
law, but the codifiers fell short complete accuracy here— 
just Homer said nod—and the courts refuse let the section 
used shield for carelessness. 

But let understood that when negligence not imputed, 
this section applies with full force. For instance, man signed 
‘blank form note the presence the intended payee, then changed. 
his mind and refused deliver it, but the payee snatched the paper 
from him and got into circulation. Even holder due course 
could not recover such 

19. Atlanta National Bank Bateman (Georgia) 853, 


§97. Summary. 

Summarizing the discussion delivery, have these rules: 

paper completed the maker and never delivered, but 
wrongfully put into 
The payee cannot collect from the maker, nor can later 
holders not due course. 

holder due course collect it, and him non- 
delivery defense. 

II. paper not completed the maker and not delivered, 
but wrongfully put into circulation— 

The payee and remote holders not due course .have case 
against the maker. 
Nor has holder due course, unless can show negligence 
the part the maker. 


(To continued) 


Banking 

this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 

law banking and negotiable instruments 


BANK LIABLE DEPOSITOR PAYING 
FORGED CHECKS 


Fourth Central Trust Co. Cincinnati Johnson, Court 
Appeals Ohio, 156 Rep. 462 


bank which pays check bearing forgeries depositor’s 
signature liable the depositor for the amount. 

The plaintiff, Johnson, kept active account the defendant 
bank Cincinnati. transferred his business Columbus and 
established new banking connections but did not close out his 
account the defendant bank, leaving that bank balance 
$3.20. bookkeeper Johnson’s employ, authorized make 
deposits, continued, with Johnson’s knowledge, make deposits 
the defendant bank. The sums which thus deposited were 
withdrawn him checks which forged the plaintiff’s 
signature. was held that the bank was liable the plaintiff 
for the amount. 


Action Johnson, Jr., doing business the Consolidated 
Equipment Co. against the Fourth Central Trust Co. Cincinnati. 
Judgment for plaintiff, and defendant brings error. 

Rielly, Cincinnati, for plaintiff error. 

Vorys, Sater, Seymour Pease, Columbus, for defendant 
error. 

HAMILTON, J.—The defendant error, Johnson, who 
was plaintiff below, filed action the court common pleas 
Hamilton county, Ohio, asking judgment for money claimed 
have been deposited him the defendant bank, plaintiff error 
here. 

The substance the petition that plaintiff, Johnson, had de- 
posited various times with the bank, his credit, and subject 
his order, sums money amounting $2,202.70, part which 
had been withdrawn him, paid the bank him; that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 420. 
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the 24th day November, 1925, demanded payment that sum 
from the defendant bank, and presented his check, demanding pay- 
ment the check, and that the bank refused pay the check, and 
still refuses so. Plaintiff therefore prays judgment for the 
sum named. 

The answer the bank admits detail all the allegations the 
petition, except the amount, and denies that the deposits claimed 
amount that sum. way second defense, the defendant alleges 
that payment plaintiff’s check was refused for want sufficient 
funds the credit account pay the same, and that, 
the time the presentation the check, plaintiff had only the 
sum $4.46 his the bank, and admits liability the 
amount $4.46 only. 

The case was tried jury, which returned verdict for the 
amount claimed the petition, and judgment was entered the 
verdict. Error prosecuted here from that judgment. 

Four specifications error are stressed: Error the admission 
testimony; error the refusal the court give the defendant 
bank’s special charge relating agency; error the general charge; 
that the verdict and judgment are contrary law. 

Johnson, plaintiff below, was business Cincinnati for some 
years prior the summer 1925, and during this time had been 
depositor the Fourth Central Trust Co., the defendant bank. 
moved his business Columbus, and established new banking con- 
nections that city. did not close his account with the defendant 
bank, but left deposit with the bank the sum $3.20, and 
the account stood June 1925. The name his company was the 
Consolidated Equipment Co., and one had authority sign checks 
his the company’s except himself. October 14, 1925, due 
the illness his bookkeeper, Johnson discovered that some one had 
been sending customers’ checks for deposit the defendant bank 
Cincinnati. These deposits had amounted the sum sued for. 
with the bank that something was wrong, and stop 
payment all checks his account with the bank. Later, dis- 
covered that seventy checks, amounting $2,199.50, which 
claimed his name had been forged, had been paid the bank, and 
that three these checks had been paid after had stopped pay- 
ment his account. Johnson’s bookkeeper was missing, and still 
missing. The deposits and withdrawals the seventy checks ex- 
tended over period something over four months. The proof 
conclusive that the withdrawals were made forged checks. 

The claimed error the admission testimony grows out the 
state the pleadings. The testimony admitted arises out the 
examination witnesses relative the claimed forgery the seventy 
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the payment which the bank practically consumed all the 
deposits, leaving the small balance Johnson admitted 
the bank. 

The case was submitted the jury the issue forgery. Evi- 
dence forgery was objected the bank, not being admissible 
under the pleadings. The defendant bank claimed that the defense 

the action was payment the account, and that, there being 
reply denying this, was entitled judgment, and that plaintiff 
was not entitled prove the forgeries the checks. 

the time the objection this evidence the plaintiff stated 
the court that, reply was necessary, desired leave file same, 
which leave was granted, but reply was fact filed. 

Witnesses were interrogated both parties concerning the checks 
question, but neither party offered the same evidence. The 
record discloses that both parties were seeking advantage under 
the state the pleadings. After the witnesses were fully interrogated 
with reference the claimed forged checks, and neither party in- 
troduced the same evidence, the court asked counsel they were 
introducing the checks, and counsel for each party announced they 
were not. The court thereupon stated that the witnesses had been 
interrogated them, and that (the court) would put them 
the evidence. The plaintiff error bank took exception this 
action the court, and therefore should not heard complain 
this time that action, any evidence concerning the same 
otherwise properly admitted. 

Further, are opinion that the answer does not plead pay- 
ment. But, could construed, the court gave leave reply 
thereto, denying the same, and the case was tried the jury that 
theory. There was error committed the admission the evi- 
dence, the prejudice the bank. The rule that the burden 
justifying payment check draft the bank, and, the 
money paid out forged check, the sole defense under the Ohio 
rule would evidence showing actions conduct the part the 
plaintiff creating estoppel. 

The defendant bank argues that bookkeeper, who was 
authorized make the deposits, and who admittedly forged the checks 
and made the withdrawals, was acting agent the plaintiff John- 
son, and asked the court charge special charge, and ob- 
jected the general charge the ground that failed charge 
the question agency. This question disposed the case 
Workman Wright, Ohio 405, Am. Rep. 546, wherein the 
Supreme Court said: 


principle agency, which principal may ratify the un- 
authorized act his agent, does not apply the alleged ratification 
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forged note; the act the agent being voidable, may ratified; 
the act the forger void, and cannot ratified.’’ 


the case Shinew First Nat. Bank, Ohio St. 297, 
881, (N. 1006, Ann. Cas. 1912C, 587, the court cites 
the case Workman Wright with approval, and says the opin- 
ion, page 306 (95 882): 


crime being completed would forever remain criminal 
act, and George Shinew could not any subsequent conduct 
admission his part, ratify crime that would give validity 
instrument that was absolutely void the time its 

And, the question estoppel, the court, the Shinew Case, 
continuing, said: 


true, however, that, while might any act con- 
duct his part ratify forgery his name make the in- 
strument valid instrument, yet-he might his conduct even 
mere silence, estop himself from defending against the payment 
the same the ground that his signature was forgery, but before 
can estopped mere silence facts must alleged and proven 
showing duty and opportunity speak, that the party estopped 
knew, had reason believe, that the holder the note would 
rely his silence and that did rely his silence and was injured 


This disposes the questions both agency and estoppel, since 
the facts not show duty and opportunity speak the part 
Johnson nor reliance the bank his silence and injury aris- 
ing thereby. The facts not estop Johnson from defending against 
payment the forged checks. The bank claims that the numerous 
checks presented covered period over four months, and that 
Johnson, having control the company’s books and his bookkeeper, 
should have discovered the sooner. This simply argues 
the question negligence, which not determinative the case. 

The trial court did charge the question negligence, and sub- 
mitted that question the jury, which would have prejudiced the 
plaintiff had the verdict been against him. 

heretofore stated, the burden justifying the payment the 
forged checks was the defendant bank. People’s Bank Savings 
Co. Cereguti, (N. (affirmed Ohio St. 525, 112 
E.. 1086); First Nat. Bank Belmont First Nat. Bank 
St. Rep. 748; Park Nat. Bank Cleveland Travelers’ Ins. Co., 
Upton, (N..8.) 314. 

That the forged checks were void and not voidable 
section 8128, General Code, and Shinew First National Bank, supra: 
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The specifications error have not been discussed seriatim, for 

the reason that they are interwoven, but our view all them 

expressed this general discussion, and the authorities cited. 

before stated, under the facts the case, the only defense that 
have been made the bank was estoppel. The evidence not 
presenting state facts within the rule required create estoppel, 
the judgment the court common pleas was correct, and will 
affirmed. 

Judgment affirmed. 


HOLDER CASHIER’S CHECK NOT PRE- 
FERRED CREDITOR 


Massey-Harris Harvester Co., Inc., First State Bank Cunningham, 
Supreme Court 252 Pac. Rep. 247 


The holder check not entitled preference 
the assets the bank issuing the check upon the failure the 
bank. His only right come and share with the other 
common creditors. 

this case, the plaintiff company sent note the defendant 
bank for collection and received from the defendant its cashier’s 
check for the amount due the plaintiff. Before the plaintiff 
eould collect the cashier’s check, the defendant bank failed. was 
held, under the rule stated above, that the plaintiff was common, 
not preferred, creditor. 


Action the Massey-Harris Harvester Co. against the First State 
Bank Cunningham and William Docking, receiver, for whom 
Charles Johnson was substituted. From judgment that plain- 
tiff’s claim was not entitled preference, plaintiff appeals. Affirmed. 
Samuel Feller, Kansas City, Mo., for appellant. 
Clark Wallace and Paul Wunsch, both Kingman, for 
appellees. 


MASON, J.—This appeal from judgment against plain- 
tiff, who sought have demand against the receiver insolvent 
bank, Cunningham, declared preferred claim, constituting 
trust fund. 

The plaintiff, the Massey-Harris Harvester Co., Kansas City, 
July, 1925, sent note the bank for collection. About August 
the bank collected $3,184 the note and reported the fact, asking 
what with the proceeds. The plaintiff answered 
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ing draft sent. This was not done, but August rep- 
resentative the plaintiff called the bank and asked settlement. 
The banker asked him how wanted the remittance, and answered 
that would take cashier’s check. cashier’s check for $3,180 
was given him; being held collection charge. The bank 
that time had more than that amount cash hand. The 
representative once sent the cashier’s check the 
Kansas City. was there deposited for collection, and the usual 
course business reached the Cunningham bank August 29. 
that day the bank sent the forwarder the check draft drawn 
the Federal Trust Co., Kansas City, for $8,262.28, which 
included the amount the cashier’s check. This draft was presented 
the drawee August 31, payment being refused. never 
been paid. September the plaintiff was notified that the check 
had been charged back its account. The last day which the 
Cunningham bank was open for business was September The 6th 
was Sunday, and the 7th was Labor Day. The bank commissioner 
took charge the 8th. The cash hand then amounted $400. 

think the plaintiff was entitled preference over general 
the bank. After the bank had made the collection 
the note, may assume the relation between the plaintiff, and 
was that principal and agent and not creditor and debtor, and 
that, the bank had been closed while that condition existed, the 
plaintiff would have been entitled reclaim the money its own. 
But when the plaintiff its representative, having the opportunity 
receive cash the proceeds the note, chose instead accept 
check—doubtless for convenience transmission—it vol- 
untarily placed itself the attitude ordinary depositor. The 
situation substantially the same though the money had been paid 
over the counter and the plaintiff had then used purchase the 
eashier’s check. 

Where the holder check presented the bank which 
was drawn, and upon his request was given for draft another 
bank, which was refused payment because the bank drawing failed 
before its presentation, preference was claimed this case. 
The court said: 

transaction was the ordinary one the purchase draft 
for convenience the remitting money, and the giving 
different name cannot alter its essential character. stipulation 
regarding the facts upon which, together with the plaintiff’s evidence, 
the case was submitted, was stated that the plaintiff was time 
creditor the failed bank, but this statement cannot overcome the 
effect the specific facts admitted and shown, inconsistent with 
them. must interpreted meaning either that the plaintiff was 
not creditor the bank, except far that relation was created 
the facts already recited detail, mere conclusion law, 
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Rep. 173. 


another case was said: 


this the Chetopa State Bank was the holder checks 
drawn various individuals upon the Farmers’ Merchants’ State 
Bank. presented these checks the time clearing for payment. 
was the same situation though had taken the checks direct 
the Farmers’ Merchants’ State Bank and there purchased draft 
for them, the same situation though had purchased draft 
from the Farmers’ Merchants’ State Bank for cash. The great 
weight authority that under such circumstances the relation 
debtor and created and not that trustee and cestui que 
trust. all, nearly all, the cases holding the contrary some 
other element enters into it, that fraud fiduciary relationship, 
which, have already seen, are not present this case.’’ State 
Bank State Bank, 114 Kan. 463, 467, 218 1000, 1002. 


meet this line argument, the plaintiff cites number cases 
holding that the acceptance cashier’s check creditor not 
absolute payment, but merely conditional payment, depending 
the payment the check. none these cases, however, that 
applied warrant preference over general creditors 
such situation that here presented. The plaintiff also cites 
several cases which language used the effect that the giving 
check does not change the nature the debt, but that 
rule likewise applied circumstances quite unlike those here pre- 
sented, and where the question determined was not whether the 
relation debtor and creditor resulted. 

the conclusion announced, need not consider whether, 
the trust character the deposit were conceded, there was suffi- 
cient showing that the funds the hands the receiver were 
augmented it. 

The judgment affirmed. 


MAKER’S NAME MARK CANNOT 
AFFIXED NOTE PAYEE AGENT 


Mayhall Hyde, Court Appeals Alabama, 110 So. Rep. 480 


Where the maker note, being unable write, must execute 
the note mark, neither the payee nor agent the payee may 
the maker’s name the note make his mark for him. 


similar decisions see Banking Law Journal Digest (Third 
Bdition) 1127. 
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Action Mayhall against Hyde. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 

Williams Chenault, Russellville, for appellant. 

Foy Guin, Russellville, for appellee. 


RICE, J.—This was suit appellant promissory waive 
note which purported executed defendant (appellee) 
mark, his signature purporting attested one Camp. 

Plaintiff’s evidence, which was all that was introduced, tended 
show: That the note question was written out Camp, defend- 
ant’s name signed thereto Camp (defendant being unable write 
his name), and that defendant touched the pen while Camp made 


his 
for defendant, thus: ‘‘P. Opposite de- 


mark 
fendant’s signature the place where subscribing witnesses’ names 


would usually appear was the signature Camp. 
that the note was made payable Armour Fertilizer Works, and that 
the time was taken plaintiff was the agent said Armour 
Fertilizer Works, and that Camp was the employee and agent 
plaintiff Also that the note sued was the time the in- 
sitution the suit, and the time trial, the property plaintiff. 
Defendant interposed sworn plea non est factum. 

the case Penton Williams, 163 Ala. 603, So. 35, was 
held the Supreme Court that ‘‘where action upon instru- 
meat the form note, and the plea non est factum inter- 
posed, the plaintiff must show the execution the instrument before 
admissible evidence,’’ and that ‘‘a promisee cannot become the 
agent the promisor for the purpose signing his name con- 
tract, and hence, the payee instrument the form note 
could not sign the maker’s name thereto and have the maker make his 
mark the execution This holding seems 
exactly point. 

The trial judge having excluded the note here question from 
the evidence, refused allow its introduction evidence, and 
rendered judgment favor defendant, stated brief for ap- 
pellant, the only question here the propriety his action 
doing so. 

the payee person could not sign the payor’s name and make 
his mark for him, could not agent. Accordingly, are 
the opinion that the trial court’s action was free from error, and 
the judgment affirmed. 

Affirmed. 
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ACCIDENTAL DEATH NOT 
COVERED WORKMEN’S COM- 
PENSATION LAW 


Hendrix Franklin State Bank, Supreme Court Tennessee, 290 
Rep. 


The cashier bank was killed result the accidental 
discharge shot gun which had borrowed for his personal 
use and not for the purpose protecting the bank its prop- 
erty. was held that the death did not result from accident 
arising out and the course his employment and that 


was not compensable under the Tennessee Workmen’s Compensa- 
tion Act. 


Proceeding under the Workmen’s Compensation Act Mr. and 
Mrs. Hendrix, claimants, for the death Clyde Hendrix, 
against the Franklin State Bank, employer, and the Travelers’ In- 
surance Co., insurer. From judgment granting award, the 
employer and insurer bring error. Reversed. 

Frantz, McConnell Seymour, Knoxville, and Cox Taylor, 
Johnson City, for plaintiffs error. 

Sells, Simmonds Bowman, Johnson City, for defendants 
error. 


COOK, J.—This appeal from award under the Work- 
men’s Compensation Act (Laws 1919, 123) for the death Clyde 
Hendrix. urged through assignments error that his death 
not result from accident arising out and course the 
employment. 

The trial judge found: 


Clyde Hendrix was employed the defendant, Franklin 
State Bank, Johnson City, Tenn., but said bank ad- 
vertised the town Milligan College, Tenn., which about four 
miles from Johnson City, Tenn.; that Clyde Hendrix resided 
Milligan College, Tenn., and transacted the business said bank 
the home the petitioners with whom lived; that received de- 
posits from persons living Milligan College, Tenn., and made en- 
tries their bank books showing said deposits; that, when was 
Milligan College, was actively engaged the discharge 
_his duties said Franklin State Bank, and said Franklin 
State Bank advertised and held out said community that the said 
Clyde Hendrix would business Milligan College for said bank; 
that November 12, 1925, said Clyde Hendrix was killed the 
discharge shot gun the garage the petitioners Milligan 
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College, Tenn., and, when said accident happened, was actually 
engaged the transmission funds received him for deposit 
said Franklin State 


addition those facts, other undisputed facts the record 
are that Clyde Hendrix borrowed shot gun from Dana Love 
Johnson City, the afternoon November 10th, for his personal 
use Armistice Day, November 11th; and that used the gun 
his home Milligan College shooting target the day the 
and was killed its accidental discharge the morning 
November 12th, when was about leave his home auto- 
mobile for his work the bank Johnson City. 

This evidence does not show, nor does authorize the inference, 
that the gun was borrowed for use, that was being used, pro- 
tect deposits the bank protect the money the bank course 
transportation from Milligan College. The evidence sustains the 
conclusion that the gun was borrowed for personal use the em- 
ployee, and was used the intervening holiday between the eve- 
ning the loan and the morning the injury, when had his 
person between $40 and $50 which had received for deposit and 
was carrying the bank. 

Chapter 123, 1d, the act, confines the compensation for dis- 
ability death the employee ‘‘injury accident arising out 
and the course ‘‘Arising out of’’ and ‘‘in the 
course employment are not synonymous. The out 
refers the origin the cause the injury, while 
the course refers the time, place 
under which the injury 

this instance the employee was about leave his place resi- 
dence, four miles from the bank, carrying small deposit which had 
been accepted the bank course his employment, and time, 
place and bring him within the course his employ- 
ment, but, while thus situated, his death resulted from unrelated 
act, act that had origin the nature the employment. There 
was causal relation between the employment and the injury. 

injury arises out the employment when there apparent 
the rational mind, upon consideration all the 
causal connection between the conditions under which the work re- 


quired performed and the resulting Cennell Daniels 
Co., 203 Mich. 76, 168 1010, 1304. 


The act the employee carrying shot gun borrowed for per- 
sonal use, returned the lender, was wholly disassociated from 
the duties cashier bank. this connection the reasoning 
Leonard Cranberry Furnace Co., 150 Tenn. 351, 265 544, 
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‘While true that reason underlying compensation legislation 
the protection the public from burden incident the support 
those rendered dependent accidental injuries, and that liberal 
construction should given all the terms the act, also true 
that the liability imposed upon employers subject some funda- 
mental limitations. essential that the injury the 
employee which the law obligates the employer compensate for 
one that the exercise foresight the employer might have con- 
templated result engaging the business and contracting 
with his 


Because the injury did not arise out the employment, the judg- 
ment the trial court must reversed. 


PURCHASER DRAFT FOREIGN BANK 
NOT PREFERRED CREDITOR BANK 
ISSUING DRAFT 


Morandi Italian American Bank Denver, Supreme Court 
Colorado, 251 Pac. Rep. 541 


The plaintiff purchased Denver bank draft Italian 
bank. Subsequently the Denver bank became insolvent and pay- 
ment the draft was refused when was presented the Italian 
bank. this proceeding the plaintiff sought have his 
for the amount the draft allowed preferred claim against 
the assets the insolvent bank. was held that the plaiutiff 
was general creditor the bank and was not entitled 
preference. 


Special proceedings Guiseppe Morandi against the Italian 
American Bank Denver liquidation, Grant State 
Bank Commissioner, charge thereof. Judgment 
tioner’s claim preferred creditor was entered, and brings error 
and applies for supersedeas. Supersedeas denied, and judgment affirmed. 
William Young, Denver, for plaintiff error. 

Frank West, Denver, for defendant error. 


CAMPBELL, J.—Guiseppe Morandi, plaintiff error, seeks 
review judgment the district court, rendered special 
statutory proceeding set aside order the state bank com- 
missioner, rejecting his claim preferred creditor the Italian 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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American Bank Denver, then process liquidation the bank 
commissioner, who had taken charge its affairs. The material facts 
which the law the case applied are embodied written 
stipulation the parties, taken connection with the admitted 
not denied allegations the respective pleadings. The pleadings 
not qualify, detract from, the stipulation. The facts may thus 
summarized 

January 12, 1925, the petitioner, Morandi, purchased the 
Italian American Bank Denver the bank’s draft customary form 
upon Credito Italiano, Naples Branch, for lire, payable 
Como, Italy. The agreed price for this draft, having regard 
current rates exchange, was $3,500, plus fee $22.50, which 
the petitioner, Morandi, paid the bank $22.50 cash and the 
balance with check the National Bank the 
sum $4,097.86. The draft was issued the Denver Italian Bank 
and delivered Morandi, who received casn $597.86 the pro- 
ceeds the cashier’s check, which check was deposited the Ameri- 
can National Bank the credit the Denver Italian American Bank. 
January 28, 1925, this Italian Bank, being 
business, and placed its assets and affairs the possession the state 
bank commissioner. that date the bank had hand 
$1,190.54 which came into the possession the commissioner. 
also had deposit with the American National Bank Denver funds 
excess $3,522.50, but this deposit the same day was wholly 
appropriated the latter and applied indebtedness then owing 
the Italian American Bank the former. 

Shortly after January 28, Morandi presented this draft for pay- 
ment branch Credito Italiano and payment was 
refused the ground that the bank Italy had not been advised 
the issuance the Denver Italian Bank such draft, and also upon 
information which had received that the Italian bank Denver 
had discontinued business. Sale this draft Morandi was 
the regular banking business the Italian American Bank 
dealing exchange upon Italy, the regular conduct which 
such bank was accustomed issue drafts upon the bank Italy, 
made payable some conveniently located branch the latter insti- 
tution with which the Denver Italian American Bank maintained 
open account for that purpose. this case drafts were drawn 
duplicate; one was delivered the purchaser, and the other for- 
warded the bank. From time time, and meet drafts they 
were presented the Italian American Bank Denver would increase 
its credit balance with the bank Italy transfer credit through 
its bank New York. The Italian American Bank 
insolvent such degree that only small portion the claims 
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ereditors will paid from the assets the hands the state bank 
commissioner. such state facts that the appropriate rule 

First observe that, the amended petition Morandi, the 
allegation that the petitioner delivered the Italian American 
Bank the sum $3,500, which was transmitted and forwarded 
the Denver bank Como, Italy, and that the petitioner paid 
this Denver bank the sum $22.50 for its charges for transmitting 
the delivered sum Como. Apparently this allegation was made 
bring the case within the rule laid down First National Bank 

the Hummel Case was said that the fund there question, 
which was held trust fund, was that character because 
was the duty the custodian the fund, whom was intrusted, 
transmit the identical money received the German National 
Bank for the the plaintiff whom the fund was delivered. 
The stipulation the parties this case differentiates the case 
hand from the Hummel Case, that here the stipulation the 
parties recites that Morandi purchased from the Italian American 
Bank the bank’s draft customary form, which was payable Como, 
Italy, and that the $22.50, which the petitioner says was the amount 
paid the Denver bank for the costs transmitting the identical 
fund Italy, was the price which the bank charged fee for the 
transaction, the costs the exchange, and not for such costs trans- 
mission. The stipulation further recites that the sale this draft 
Morandi was incident the regular business the Italian Ameri- 
ean Bank dealing exchange upon Italy. the stipulation, the 
real question before for determination whether the purchaser 
foreign exchange, the event nonpayment the drawee and 
the the drawer bank, entitled preference over 
general creditors the latter. The general rule that such prefer- 
ence not recognized, except where money property has been 
duties bailee, agent, trustee for the true owner. Slater 
256, 504; Spokane County First Nat. Bank (C. A.) 
566, Am. St. Rep. 463. 

The Hummel Case, supra, Foster Rincker, Wyo. 484, 470, 
Lusk Devel. Im. Giinther, Wyo. 294, 232 518, and 
Wallace Stone, 107 Mich. 190, 113, relied upon 
plaintiff error, are not point. the Hummel Case, and also 
Hummel First Nat. Bank, Colo. App. 571, 72, the trans- 
action question was such require the bank that received the 
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funds transmit the same specie. The stipulated facts here are 
entirely different. This transaction merely the ordinary one the 
purchase bank draft, and the same not attended with the 
results claimed the petitioner, plaintiff error. The authorities 
support our conclusion that such transaction the relation between 
the parties thereto not that bailee, principal and agent, 
trustee and cestui que trust, but that and debtor. 
such transaction there preferential claim the purchaser 
insolvency the drawer. may be, and doubtless is, serious loss 
the petitioner lose large part the money paid for his 
draft; also hardship the depositors the Italian Bank 
Denver that they will get only small portion their deposits the 
bank which were there the time its failure. This transaction 
was not the nature special deposit mere contract 
transfer fund specie from Denver Como, Italy. was the 
ordinary one purchase draft for the convenience the pur- 
chaser remitting money. The following additional authorities, 
among others, are point, and they are emphatically against the con- 
tention the petitioner here: Clark Toronto Bank, Kan. 
582, 115 Am. St. Rep. 173, (N. S.) 83, 86, 87, and 
notes; Spiroplos Amer. Bank Tacoma, 116 Wash. 
185, and notes. 
Application for supersedeas denied, and judgment affirmed. 


DEPOSITOR HELD GENERAL CREDITOR 
BANK 


Veigel, Supreme Court Minnesota, 210 Rep. 891 


The plaintiff, who the owner certain municipal war- 
rants which had been for payment, brought them the 
bank where they were payable, and left part the money received 
from the warrants the bank used for the purchase other 
warrants when the bank should have them. was credited with 
the amount deposit slip headed: ‘‘Deposited Ole 
Warrant The slip contained nothing show the purpose 
for which the deposit was made. Subsequently the bank became 
insolvent. The plaintiff’s account remained unchanged until the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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bank closed, although the bank had acquired warrants prior its 
insolvency. was held that the plaintiff was general 
the bank and was not entitled preference over other general 
the payment his claim against the bank. 


Action Ole Hjelle against Veigel, Commissioner 
Banks, establish preferred claim against the assets insolvent 
bank. From judgment that plaintiff was general creditor, and not 
entitled preference, appeals. Affirmed. 


Julius Olson and Rasmus Hage, both Warren, for appellant. 


Eckstrom, Warren, for respondent. 


TAYLOR, C.—The Farmers’ Merchants’ State Bank Strand- 
quist was closed the commissioner banks September, 1923. 
Plaintiff filed claim against the bank the sum $617.10, and 
asserted that was entitled preference over general creditors. 
The commissioner allowed the claim but denied the preference. There- 
upon plaintiff brought this action establish his alleged preference 
right. The court found, substance, that was only general 
and not entitled preference over other general creditors. 
Judgment was entered accordance with the findings, and plaintiff 
appealed. 

The only question whether the finding that plaintiff had only the 
rights general creditor sustained the evidence. The facts, 
brief, are follows: Plaintiff was the owner certain municipal 
warrants aggregating the sum $1,212.10 which had been for 
payment and were payable the bank. July 1923, presented 
the warrants Oistad, president the bank, the bank, and 
stated that buy other municipal county warrants with 
the money and asked they had any for sale. Oistad brought out 
the warrants then held the bank accounting the sum $595, and 
said they would have more shortly. Plaintiff accepted the warrants 
offered, and then, probably the instance concluded 
leave the remainder the money the bank for the purchase 
other warrants when the bank should have them. deposit slip was 
made out and duplicate given the plaintiff. This deposit slip 
was headed: ‘‘Deposited Ole Hjelle Warrant credited 
him with $1,212.10 for warrants delivered, charged him with $595 for 
warrants bought and gave him $617.10 for the balance. 
nothing show the use made the -Jeposit the 
purpose for which was left. The account remained unchanged until 
the bank was closed, although the meantime the bank had acquired 
other 

his direct examination plaintiff testified the effect that 
Oistad was send him warrants for the amount left with the bank 
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soon the bank acquired them. testified 
the effect that Oistad was merely notify him when the bank had 
more warrants. Oistad testified the effect that had instruc- 
tions authority buy warrants for plaintiff, charge his 
account any obtained the bank, but was merely notify him when 
the bank had warrants for sale, and that plaintiff was then make 
his purchase himself. 

deposit bank what termed general deposit, and creates 
the relation debtor and creditor between the bank and the depositor, 
unless there agreement the contrary, the fund impressed 
with third party. Here the fund was not impressed with trust, 
and are not concerned with the conditions under which trust 
might arise the rights which might grow out it. the deposit 
made under agreement that the identical property 
returned, commonly termed special deposit and creates the 
relation bailor and bailee, and the title the property remains 


bailor. The deposit question was not such deposit. deposit 


may made under agreement that the bank apply 
particular purpose, perform some specified service for the de- 
positor respect it. Such deposit creates the relation prin- 
cipal and agent, and does not pass the bank its own property. 
The following are some the cases and authorities defining the rela- 
tion existing between bank and its depositors under various con- 
ditions, and the rights and liabilities arising therefrom: Stein 
Kemp, 132 Minn. 44, 155 1052; Platts Metropolitan Nat. 
Bank, 130 Minn. 219, 153 514; Stabbert Manahan, 163 Minn. 
214, 203 611; Pierson Swift County Bank, 163 Minn. 
344, 204 31; Blummer Scandinavian American State Bank 
(Minn., filed Nov. 1926) 210 State Bank, Minn. 
119, 336, Am. St. Rep. 454; Security Bank North- 
western Fuel Co., Minn. 141, 987; South Park 
seq.; 631 seq.; and annotations Ann. Cas. 45, 
and 1138. 

Here the evidence justified, and perhaps required, finding that 
the bank had authority purchase warrants for plaintiff, and 
that such purchases could made only plaintiff himself. The 
evidence was the effect that the parties understood that plaintiff 
was buy warrants from the bank after the bank acquired them, 
not that the bank was buy warrants for plaintiff with plaintiff’s 
funds. The fact that depositor makes the deposit with the intention 
using making future investments does not take out the 
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class general deposits nor create any other relation with the bank 
than that debtor and Wetherell O’Brien, 140 146, 
904, Am. St. Rep. 221; Estate Law, 144 Pa. 499, 

The evidence fully warranted the holding that the bank 
had assumed special duty obligation respect this deposit, 
and that plaintiff stood the position general creditor, and was 
not entitled preference over other general creditors. 

Judgment affirmed. 


CUSTOMER RECEIVING NOTE FROM BANK 
AFTER CLOSING NOT HOLDER 
DUE COURSE 


Hughes West, Court Appeals Kentucky, 288 Rep. 1011 


The cashier bank sold some bonds which had been left with 
the bank customer for safe-keeping, and had the proceeds 
the bank. did this without the customer’s knowl- 
edge consent. Thereafter the bank closed, and nine days after 
was closed the customer demanded the bonds. The cashier gave 
her note instead the bonds. This note was payable the 
bank and had assignment upon from the bank the cus- 
tomer. The latter brought action the note, and the makers 
defended the ground that they had received consideration 
for the execution thereof. was held that the cashier was without 
authority dispose the notes the bank deliver any 
note held the bank one its creditors after the bank closed 
that the transfer the note sued was not made the usual 
course business and therefore the transferee had not acquired 
-the note due course business and was not holder due 
And, the plaintiff was not holder due course, the 
defense was good against her and she was not entitled recover. 


Action Lizzie Hughes against West and others. 
ment for defendants, and plaintiff appeals. Affirmed. 
Emmet Puryear, Danville, for appellants. 


Bagby, Henry Jackson, and Nelson Rodes, all Dan- 
ville, for appellees. 


HOBSON, C.—Mrs. Lizzie Hughes brought this action re- 
note dated July 12, 1922, for $3,140, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 


THE BANKING LAW JOURNAL 455 


West and Sara West, his wife, the Peoples’ Bank Trust Co. 
Perryville, Ky. The note was secured mortgage, dated July 
12, 1922, certain property, and she also sought the foreclosure 
the mortgage. West and his wife answered, alleging, substance, 
that the note and mortgage were obtained fraud and were without 
consideration. 

The facts shown the record are these: West had executed three 
notes the Cecil estate, each for $1,00. The payment the notes 
was demanded, and West went the Perryville bank and arranged 
with the bank that the bank would take the notes. This the bank 
did March, 1922. After this, March 27, West went the bank 
and the cashier, Claude Minor, called his attention the fact that 
the bank had taken the three Cecil notes. testified that 
then executed the bank note for $4,002, which included the money 
paid for the Cecil notes. April, 1922, Minor sent down bank 
Louisville some bonds owned Mrs. Hughes, which she had left 


the bank for safe-keeping, and without her knowledge consent 


sold the bonds and had the proceeds credited the Perryville bank. 
October, 1922, the Perryville bank closed and was put the hands 
the state banking commissioner. Nine days after the bank closed, 
Mrs. Hughes’ husband came the bank get her bonds which had 
been left there for safe-keeping. Minor then had the assistant cashier 
the vault and bring him envelope which had Mrs Hughes’ 
name it, and the envelope was the West note for $3,150 with 
assignment upon from the bank Mrs. Hughes. This was the 
first that the Hughes learned of.the sale the bonds. Mr. Hughes 
took the note home his wife, and she afterwards kept and brought 
the suit upon it. 

The proof shows that Minor told West that did not have time 
write note and mortgage transaction between them, that 
West and his wife signed blank note and also signed blank mort- 
gage and, left them with Minor, and that Minor afterwards, July 
12, wrote the note for $3,150, and wrote the mortgage, and 
certified acknowledged West and wife, when neither them 
had acknowledged the mortgage and consideration for the note 
had been received. 

The only ground urged for reversal that Mrs. Hughes received 
the note before maturity for valuable consideration and that she 
holder due course. The evidence utterly fails show when 
the indorsement was placed upon the note. Minor’s deposition was 
taken, and his own deposition leaves the matter very doubtful. Mrs. 
Hughes knew nothing the note until nine days after the bank was 
closed. 

The circuit judge these facts dismissed the plaintiff’s petition. 
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Minor was utterly without authority dispose the notes the 
bank deliver any note held the bank one its 
after the bank closed. Such transaction was not done the usual 
business. When the bank closed, all its assets were held for 
the equal benefit all its creditors, and Minor was wholly without 
authority prefer one these creditors another. Mrs. Hughes 
did not therefore acquire the note the due course business and 

not holder due course. may the fact that Minor made 
the indorsement the note and put the envelope, after the 
bank failed, cover his selling Mrs. Hughes’ bonds, 
but, this not the fact, the result the same. title passed 
when the writing was done. The note still remained the property 
the bank and was its possession. delivery the writing was 
necessary make effective, and Mrs. Hughes knew nothing 
until nine days after the bank closed, and its delivery then the 
the defunct bank was not transfer the ordinary course 
the business. The cashier may only make indorsement note 

Judgment affirmed. 


PROCEEDS DRAFT NOT SUBJECT 
GARNISHMENT 


Caudle Cusick, Supreme Court Arkansas, 287 Rep. 369 


coal broker sold coal commission, drew draft 
the buyer for the amount the purchase price, and 
the draft bank. The bank him with the amount 
the draft, and permitted him draw against the The 
broker paid the seller for the coal before shipped it. Subse- 
quently, action brought against the seller, the broker was 
made garnishee. was held that the broker was not liable 
the plaintiffs for the proceeds the draft, even though the writ 
garnishment was served him before the delivery the coal 
the buyer, and before the broker had received returns it, for 
the reason that the draft had become the property the bank. 


Action Cusick and another against Rackley, and 
which Caudle and another were made garnishees. Judgment 
for plaintiffs before justice the peace and appeal the circuit 
and garnishees appeal. Reversed and remanded. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 92. 
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Pigg and Cusick sued Rackley before justice 
the peace, and recovered judgment for labor performed them 
stripping coal for him. The plaintiffs also sued out writ gar- 
nishment the action against Ramsey and Caudle, and 
obtained judgment against them. 

The garnishees appealed the court, and the case was 
tried anew there. the circuit court the plaintiffs again obtained 
judgment against Rackley for their debt, and the judgment this 
respect not disputed. 

the garnishment branch the case Ramsey was 
witness the plaintiff. According his testimony, was not 
interested the coal mine, but was responsible for the royalty, and 
from Rackley, and paid the owners. knew that 
Cusick and Pigg worked the strippingpit, and agreed pay them 
whatever amount money could get from Rackley besides the 
did pay Cusick and Pigg whatever could 
from Rackley for them. does not owe Cusick and Pigg any- 
thing. was not indebted the defendant Rackley the time 
the service the writ garnishment. 

Plaintiffs also called Caudle witness. According 
his testimony, coal broker, and sold the coal question 
Slade Fayetteville, Ark., for certain price, made out 
draft for that amount, and deposited the Farmers’ Bank 
Greenwood, Ark. received credit the bank for the amount 
drawn Slade for the price the coal, and issued checks upon. 
his Caudle paid Rackley for the coal before shipped it. 
fact, had been making payments Rackley the coal, and 
had overpaid him the sum $2.56 the time the car coal was 
shipped. the time the service the writ garnishment, 
Caudle did not owe Rackley anything. owed him $2.56. 
The car coal had not been delivered Fayetteville, and Caudle 
had not received the returns it, the time the writ garnish- 
ment was served him. 

There was verdict for the plaintiffs against the garnishees, and 
from the judgment rendered upon the verdict the garnishees have 
duly prosecuted appeal this court. 

Geo. Johnson, Greenwood, for appellants. 

Robt Rowe, Greenwood, for appellees. 


HART, (after stating the facts above)—The first assign- 
ment error that the court erred giving the jury instruction 
No. which reads follows: 


court instructs the jury, you find from the evidence that 
Caudle was selling coal for Rackley commission, and that 
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shipped car Rackley’s coal Fayetteville with bill lading 
attached, and that before the coal was accepted he, the party whom 
was consigned, the writ garnishment was served Caudle, then 
you should find for the plaintiffs, Cusick and Pigg, the amount 
their claim, such the coal was worth that was the hands 


The contention counsel for appellant correct, and 
cordance with the rule laid down Guaranty Bank Trust Co. 
Davis, 170 Ark. 86, 279 357, and cited. that case 
was held that, where draft was drawn seller the buyer 
favor the bank for the price the shipment, the draft became 
the property the bank when credited the amount the draft 
the seller’s checking account, and that the proceeds the draft were 
not subject garnishment the buyer action against the seller, 
while such proceeds were the hands another bank, which the 
payee bank had sent for collection. This application the 
general rule that upon deposit made customer bank the 
ordinary course business, either draft check received and 
credited money, the title the draft check immediately vested 
and becomes the property the bank. The transaction, legal 
effect, transfer the draft check the customer the bank 
upon implied contract the part the latter repay the 
amount the deposit upon the checks the depositor. 

the case bar the facts the transaction are not disputed. 
Caudle, one the garnishees, was called witness thie 
plaintiffs. According his testimony, made out draft 
Slade for the price the car coal, and deposited the 
Bank Greenwood, and received credit for it. The property the 
check passed from Caudle, and vested the bank. Caudle was 
entitled draw the money credited him. The check was passed 
his the bank unconditionally. His own liability was 
his indorsement. Thus will seen that, under the general doctrine 
laid down the cited, did not make any difference that 
coal had not been delivered Fayetteville and the returns 
received Caudle the time the writ garnishment was served 
upon him. was enough that the check had been deposited the 
bank without any restriction, and that the bank gave Caudle for 
the amount, and accepted it. follows that the court erred 
giving the instruction question. 

The court also erred submitting the jury, this instruc- 
tion, and another one, the question the indebtedness the 
garnishee the defendant Rackley. have already seen, both 
the garnishees were called witnesses the plaintiffs, and each 
them testified positively that did not owe the defendant Rackley 
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anything the time the writ garnishment was served him. 
There was substantial contradiction their testimony. Hence 
there was testimony substantial character upon which the jury 
might predicate finding that the garnishees owed the defendant 
anything the date the service the writ garnishment. 

For the errors indicated, the judgment will reversed and the 
remanded for new trial. 


DEPOSIT CANNOT SET OFF AGAINST LOAN 
MADE VIOLATION BANKING LAWS 


Holman Commercial Savings Bank (Farmers’ Security State 
Bank, Intervener), Supreme Court South 
210 Rep. 730 


This action was brought compel the cancellation note 
executed the plaintiff bank, which made loan thereon and 
which subsequently became insolvent. The plaintiff, who was the 
president another bank, contended that the loan was made not 
him but his bank, and that therefore the note was obligation 
the bank; and that the bank was entitled set off against the 
note amount standing its credit account with the in- 
solvent bank. was held that the set-off could not allowed, 
even though appeared that the loan was made the bank, for 
the reason that the transaction was carried out without com- 
pliance with statute requiring loans banks reported 
the superintendent banks and under such the 
plaintiff was not entitled relief. 


Action Holman against the Commercial Savings Bank 
and others. From judgment for plaintiff and from order deny- 
ing new trial, defendants appeal. Reversed, with directions. 

Roy Willy, Platte, and Luddy, Sioux Falls, for ap- 

Peck Wall, Sioux Falls, for respondent. 


BURCH, J.—This action brought for the purpose having 
certain note adjudged paid and and compel defendants 
and surrender said note. Defendants counterclaim and ask 
judgment the note. Judgment was rendered prayed for the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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complaint, and defendants appeal from the judgment and 
denying new trial. 

For proper understanding the questions involved neces- 
sary have mind the relation the several parties the transac- 
tion involved the date the transaction and subsequent thereto. 
Holman, plaintiff, was farmer and stock raiser living near Ahn- 
berg and president the Farmers’ Security State Bank Ahnberg, 
but not actively charge the bank. His son, Holman, was 
and active charge. Intervener the above-named Ahnberg 
bank. Defendant Commercial Savings Bank Sioux Falls was 
going bank the time the transaction, but later became insolvent 
and the time the commencement this action was charge 
defendant Smith, superintendent banks South Dakota. For 
convenience the two banks will hereafter referred the Ahn- 
berg Bank, having reference the intervener, and the Sioux Falls 
Bank, having reference defendant. 

Some time October November, 1923, Holman, the son 
plaintiff and cashier the Ahnberg Bank, had transaction with 
Louis Jacobs, cashier the Sioux Falls Bank, result which 
note was executed for $5,600, dated October 27, 1923, payable Febru- 
ary 25, 1924, the Commercial Savings Bark Sioux Falls, with 
interest the rate per cent. The note was executed, and 
plaintiff’s name was signed thereto Holman, but plaintiff 
admits that his son was authorized sign his name, and raises 
question the validity the note. chattel mortgage was also 
executed upon live stock secure the note. The note was then sent 
the Sioux Falls Bank, and $5,600 was the account the 
Ahnberg Bank, the Sioux Falls Bank being correspondent bank 
the Ahnberg Bank. The Ahnberg Bank had deposit the Sioux 
Falls Bank amounts equal $5,600 more during nearly all the 
time following the transaction the time 
pension the Sioux Falls Bank, -and the time the 
suspension such bank the account the Bank was 
over $6,000. claimed the Ahnberg Bank, intervener, and also 
the plaintiff, that the transaction was fact made for and 
behalf the bank, and was loan the Sioux Falls Bank the 
Ahnberg Bank upon the security plaintiff’s note; that the note 
primary obligation the Ahnberg Bank and not plaintiff; and 
for that reason the amount the account the Sioux Falls Bank 
standing the credit the Ahnberg Bank proper set-off against 
the note, the theory that one owing insolvent bank may set off 
his deposit against the debt. also claimed plaintiff that the 
note was paid prior the suspension the Sioux Falls Bank. 
Holman, giving his version the transaction, testified 
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reserve was low, and wanted money, and came and told 
Mr. Jacobs about and made arrangements with Mr. Jacobs send 


down father’s note, well secured, and Mr. Jacobs would loan 
bank the money the 


Jacobs testified 


Holman came the bank and said that his father would 
need some money, that couldn’t borrow from his own bank, and 
wanted know would loan him some money. assured him 
would. that conversation said would like have chattel 
mortgage and property statement, and later received the note 
and chattel mortgage and also the property statement. 
Mr. Holman asked that take the paper, credit the amount the 
bank Ahnberg for the use his father, and his father would 
check out. Neither that conversation nor any time 
before after did Holman Holman anybody con- 
nected with the bank Ahnberg ever make statement that 
-his father was borrowing money for the benefit the 


the note had been its face the note the Ahnberg Bank the 
bank would have had right set off its deposit the Sioux Falls 
Bank against the note. may seem that equity and fair dealing 
ought permit such set-off, the obligation fact the obligation 
the bank, whatever the form the transaction may be. the 
theory that such set-off would equity allowed, the evidence was 
chiefly directed showing the nature the transaction. Plaintiff 
and intervener attempting show the note was given for the sole use 
and benefit the bank; defendants attempting show the note was 
given for personal loan plaintiff. 

the burden proof was upon plaintiff and intervener, de- 
fendants assign the insufficiency the evidence support the find- 
ings the court. Considerable stress laid upon the fact that the 
proceeds the note were credited the Sioux Falls Bank the 
Bank. But this fact alone not significant. That might 
done where the was procured through the Ahnberg Bank, al- 
though for the benefit the maker the note. The books the 
Ahnberg Bank were not introduced evidence trace the final dis- 
position the credited proceeds. 

fact which this court will take judicial notice that banks 
this state keep double entry system bookkeeping. For every 
there must corresponding charge against the bank. The 
record made the Ahnberg Bank the time, subject examination 
the banking department, and the reports the bank 
that department, very important evidence determining the 
equities sought invoked. There suggestion that the books 
the Ahnberg Bank were not available and the possession in- 
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tervener, and failure introduce them evidence justifies the 
inference that the records such bank would not support the oral 
testimony plaintiff’s witnesses. Whether not plaintiff, who ap- 
pears maker, entitled equity set off the deposit the Ahn- 
berg Bank against the note depends, not upon what was agreed 
between the banks, but upon what was done with the proceeds. 
plaintiff fact obtained and used the proceeds, has such right 
set-off, irrespective any right the Sioux Falls Bank against 
the Ahnberg Bank virtue agreement. very doubtful 
plaintiff and intervener have sustained the burden proof required 
them this but appellant challenges the correctness the 
conclusions law, before entering upon detailed review the evi- 
dence and the weight to. given it, will not amiss see 
the premise upon which the court proceeding tenable—namely, 
that such set-off will allowed the note fact obligation 
the Ahnberg Bank. such set-off not allowable then all evi- 
dence the bank’s liability immaterial. 

Banks are under the supervision and control the banking de- 
partment, and their manner doing business prescribed law. 
plaintiff and intervener that the transaction here 
involved was means employed the Ahnberg Bank borrow money 
increase its reserve. While bank may borrow money, may 
not legally so, except with certain formalities. Section 8984 
provides 


all where money borrowed bank shall issue its 
payable’ and shall show the true amount borrowed money 
its books, and all reports and statements required the pro- 
visions this chapter, under ‘bills payable.’ 


And earlier this section provided 


That whenever bank issues its bills pay able 
rowed money, shall within five days after the execution thereof for- 
ward the superintendent banks duly verified copy such bills 
payable and such collateral pledge security may have been 
issued therewith. 


plaintiff and intervener are right their contention they have 
been guilty violation this law. They not appear 
position invoke equitable relief against the banking department, 
now having charge the Sioux Falls Bank. The courts ought not 
give judicial sanction transaction direct violation the 
banking laws the state. would only tend nullify the 
restrictions intended for the protection the public, and render 
official supervision banks difficult, not impossible. The set-off 
asked will not allowed under the circumstances this case. 


THE BANKING LAW JOURNAL 463 


the Ahnberg Bank the primary debtor, let discharge that obliga- 
tion without the aid court equity. 

The only remaining question before the contention plaintiff 
and intervener that the note has been paid. support this claim 
payment Holman says that went the Sioux Falls Bank 
January, 1924, and asked have that bank charge the amount 
due upon the note him., was informed that the note was 
Minneapolis bank collateral security, but claims that the officer 
the Sioux Falls Bank promised charge the account once and 
get the note from Minneapolis. this promise was made was not 
kept. The note the time was not due and, was the hands 
indorsee, who was not bound accept payment and who did not agree 
so. Such agreement did not constitute legal payment the 
note. 

The judgment and order appealed from are reversed, with direction 
the trial court dismiss the complaints plaintiff and intervener 
and enter judgment favor defendants upon the counterclaim. 


PRESIDENT CORPORATION NOT PERSON- 


ALLY LIABLE CORPORATE NOTE 


Hughes Co. Washington Finance Corp., Court Appeals 
Kentucky, 292 Rep. 335 


note reading ‘‘we promise ete., was signed the 
president corporation the following form: 
Hughes, 


appeared that the president intended bind the corporation 
only. was held that the president was not personally liable 
the note even though had neglected write the word 
before his signature. 


Action the Washington Corporation against 
Hughes Co. and Hughes. Judgment for plaintiff, and against 
both defendants, and defendants appeal. Motion for appeal 
Hughes Co. overruled and judgment affirmed. As. de- 
fendant Hughes, appeal granted, and judgment reversed, with 
directions. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 310. 
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James and Joe Hobson, both Prestonsburg, for appellant. 
Combs, Prestonsburg, for appellee. 


LOGAN, J.—A judgment was rendered the Floyd circuit court, 
favor appellee against Hughes Co. and Hughes 
for less than $500. The motion for appeal 
Co. overruled, and the judgment affirmed. 

The basis the action four notes executed appellant 
Hughes Co. the appellee, Washington Finance Corporation. 
Each the notes the same form, and set out one them 
follows: 


Prestonsburg, Ky., May 26, 1924. 

(2) months after date promise pay the order 
Washington Finance Corporation one hundred and one No/100 dollars 
the First National Bank, Prestonsburg, Ky. 

——. Date ——. 

received. 


Hughes Co., Ine. 
Hughes, 
——. 
back with cents internal revenue stamps 
dorsed follows: 


Finance Corp., 
Wolken, Pres.’’ 


insisted appellee that Hughes individually bound 
this note. not think so. evident that signed his 
name his principal. 3720b20, Ky. Stats., follows: 


the instrument contains, person adds his signa- 
ture, words indicating that signs for behalf the principal, 
was duly authorized; but the mere addition words describing 
him agent, filling representative character without dis- 
closing his principal, does not exempt him from personal 


Hughes did disclose his principal when signed the name 
the company which was president. The original contract 
which signed with the Paramount Radio Corporation, who there- 
after transferred the evidences debt appellee, was signed 
Hughes Co., Hughes, president. Before purchasing the trade 
acceptances from Paramount Radio Corporation, appellee shows that 
investigation find out whether the radios had been shipped 
under the contract. The trade acceptances received appellee from 
the Paramount Radio Corporation are not made part the record. 
They were delivered appellant Hughes Co. when that com- 
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pany satisfied them executing the notes sued appellee. The 
contract, however, signed Hughes Co., when ordered 
the radios from the Paramount Radio Corporation, the record, 
and refers the trade acceptances tendered payment the 
amount due Hughes Co. will assume that the trade 
acceptances were signed the same manner the contract satis- 
faction which they were issued. 

The judgment affirmed Hughes Co., but appeal 
granted the motion Hughes, and the judgment re- 
versed him, with directions dismiss the petition him. 


BANK DIRECTOR RECOMMENDING ACCEPT- 
ANCE NOTE NOT LIABLE FOR 
LOSS THEREON 


Smith First National Bank Horse Cave, Court Appeals 
Kentucky, 290 Rep. 346 


bank director who acts good faith recommending that 
note borrower accepted, and subsequently assuring the 
board directors that the borrower solvent, not personally 
liable for loss sustained the bank through the borrower’s 
failure. 


Action the First, National Bank Horse Cave against 
Smith and another. Judgment for plaintiff, and named defendant 
appeals. Reversed, with directions. 

White Smith, and Hatchett, both Glasgow, for ap- 
pellant. 

Basil Richardson, Glasgow, for appellee. 

SAMPSON, J.—In 1905 the new Glasgow Planing Mill Co., Inc., 
executed its note Smith, banker Glasgow, for $2,500, in- 
tending that Smith should indorse the note appellee, First National 
Bank Horse Cave, and thus obtain money for the use and benefit 
the planing mill company, which Smith was director. The note 
was not paid maturity, but renewed the planing mill company. 
1907 appellant, Smith, then director the bank, declined 
again indorse the paper, and the bank accepted the paper without 
his indorsement, and continued along and allow the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 904. 
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mill company renew from time time until about 1915, when 
sent the note Smith, banker Glasgow, for 

This suit was instituted appellee, First National Bank Horse 
Cave, against Smith and the new Glasgow Planing Mill Co., 
recover the note, all the facts above recited being 
alleged, and the further fact that appellant, Smith, had, while 
director the appellee bank, assured the bank and its board 
directors that the note was good, and that the planing mill company 
was solvent and able pay, and, further, that Smith had verbally 
guaranteed the payment the note, and had thus induced the bank, 
not only the note originally, but carry along after the 
planing mill had become insolvent. Smith, while admitting 
that was director the Horse Cave Bank the time the 
making the note, and for some years thereafter, and was also 
director the planing mill company the time borrowed the 
money, and indorsed the original note, denied that had falsely, 
fraudulently, bad faith induced the bank accept the paper 
the planing mill company, had guaranteed the payment the 
note, and pleaded and relied upon the statutes frauds and perjuries 
bar the right the bank recover. 

Appellee bank insists that appellant, Smith, was bound exercise 
the utmost good faith towards while acting director that 
institution, especially obtaining loan for his milling company, 
and, failed so, was liable the bank for any loss 
sustained reason extending the loan the planing mill com- 
pany; and, further, that the statements and representations Smith 
made the bank and its officers and board directors, made with- 
out knowledge their falsity, did not relieve him from liability, 
failed exercise ordinary care acquaint himself with, and know, 
the facts with respect the ability the planing mill company 
meet and pay its obligation. 

The evidence shows that appellant, Smith, banker Glasgow, 
and has been for number years. was also interested ap- 
pellee bank Horse Cave for long time. There seems now 

jealousy between those control the two banks and much 
ill feeling over the present litigation. About 1905, when the Horse 
Cave bank was organized, and while Smith was acting director 
that institution, the bank, having money loan, asked him secure 
good paper for Barren county, the home Smith, and Smith 
did number was during the time that Smith 
was acting this capacity for appellee bank that the note the 
planing mill company was executed the milling company Smith, 
and indorsed Smith the appellee, Horse Cave bank. The evi- 
dence also clearly shows that Smith declined indorse the paper 
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early 1907, and that the bank, through its board directors, meet- 
ing regularly each month, took and accepted renewal the note 
the planing mill company without the indorsement Smith. 
subsequent meetings the board directors the planing mill com- 
pany’s note was approved, sometimes upon the statement appellant, 
Smith, that was good, and that the planing mill company was 
financially all right. Some the witnesses even say that appellant, 
Smith, would upon such say that the paper which had 
recommended from Barren county was all right, and the makers 
thereof were solvent, and that would guarantee the payment 
all. However, written guaranty the paper was produced upon 
the trial, nor was any claimed, and Smith testifies.that such 
guaranty was given him either verbally otherwise. 

Smith testified that the attention the board directors was 
the fact that had declined indorse the paper the 
milling company 1907, but notwithstanding this, the bank approved 
the renewal.and continued the loan. appellant, Smith, was 
director the planing mill company, charged the appellee 
bank with failure exercise that degree care due from director 
bank the institution when failed advise himself the 
actual financial condition the planing mill company which became 
insolvent 1914 1915, and the bank now insists that his failure 
exercise such care requires him sustain the burden the loss 
and save the bank harmless. Evidence for Smith, however, shows that 
the planing mill company, the time obtained the loan 1905, 
was going concern, apparently prosperous condition, and that 
for some years thereafter was regarded prudent bankers. and 
business men Glasgow and vicinity entirely solvent; that its 
books showed profitable business; and that the corporation was sol- 
vent. Other banks and bankers the vicinity, acquainted with the 
situation, loaned the milling company money along about the time 
this loan was made, and through the subsequent years when this 
note was being renewed, proving, would seem, that the planing 
mill company was not insolvent, least did not appear be, but, 
the contrary, bore the reputation and aspect prosperous in- 
dustrial plant. Smith testified that believed solvent, and 
believed the note good, and told appellee bank that had 
different times loaned the company his individual money, and ex- 
tended the company loans from his bank, all which would seem 
prove that was acting good faith, and stating what believed 
true when represented appellee bank that the note the 
planing mill company was good. acted good faith recom- 
mending the appellee bank that take and accept the $2,500 note 
the planing mill company and was good faith when assured 
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the board directors subsequent times that the planing mill com- 
pany was solvent and that its note was good, not now liable, for 
the law only requires that director bank shall exercise that 
degree care which ordinarily prudent bankers usually exercise 
under like and not liable for errors judgment 
where there bad faith. 

The weight the evidence with appellant, Smith, the ques- 
tion his good faith, and must hold that the learned special judge 
who decided the case was error holding the contrary. Judg- 
ment should have been entered exonerating Smith from liability. 

Appellee bank insists that sent the note appellee Smith for 
and that, inasmuch failed make diligent effort 
while the planing mill corporation was going concern, 
became liable individually, being surety the principal and agent 
the bank. Without going into the soundness this 
rule, will sufficient say that the evidence shows that the note 
was not sent Smith until about 1915, some time after the planing 
mill corporation had become insolvent and its affairs had been wound 
up; therefore the rule which appellee bank would invoke had ap- 
plication here. 

For these errors the judgment reversed, with directions enter 
judgment conformity with this opinion. 


CO-OPERATIVE ASSOCIATION HELD NOT PRE- 
FERRED CREDITOR INSOLVENT 


Security Savings Bank Perry. Perry Co-op. Live Stock 
shipping Ass’n Security Savings Bank Perry, 
Supreme Court Iowa, 211 Rep. 233 


The owners certain. live stock shipped the stock market 
through association. The stock was sold and the 
proceeds were deposited Chicago bank the bank 
the place where the association was located. The local bank 
the association with the amount, and thereupon the as- 
sociation drew checks payable the owners the stock for the 
respective amounts due them, placed these checks envelope, 
and -left them the bank for delivery the parties entitled 
thereto upon demand. The bank subsequently became insolvent 
and the association sought have claim for the amount the 

deposit allowed preferred claim against the assets the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §131. 
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was held that the bank did not hold the money trustee either 
the association the individual shippers, and that the de- 
posit. was general and not special. Accordingly was held that 
the association was not entitled preference. 


Proceedings, the receivership the Security Savings Bank 
Perry, Ia., Perry Co-operative Live Stock Shipping Association, 
claimant, against said bank, for the allowance and establishment 
preferred claim. Preference denied, and the claimant appeals. Af- 
firmed. 

Geo. Dugan and Geo. Sackett, both Perry, for appellant. 

Harry Wifvat, Perry, for appellees. 


PER CURIUM.—The Perry Co-operative Live Stock Shipping 
Association corporation organized co-operative concern for 
the handling and marketing live stock. Some time prior Janu- 
ary 20, 1925, several carloads live stock were shipped the name 
the co-operative association the Chicago Producers’ Commission 
Association for sale. The stock was owned various persons, most 
whom have joined claimants herein. The stock was sold the 
consignee, and the proceeds, amounting $2,923.75, deposited the 
Continental Commercial Savings Bank Chicago, the 
the Security Savings Bank Perry. Upon notice from the Chi- 
bank the Perry bank, credit was given the shipping associa- 
tion the latter with custom long existing. Four 
per cent. the proceeds the sale was deducted from the gross 
amount received and held the shipping association for definite 
purpose, according the plan and method business thereof. The 
the manager the shipping association was, upon the 
receipt advice from the commission company, which gave the net 
amount received for the live stock each the various shippers, 
draw checks, place them envelope, and leave them the Se- 
curity Savings Bank for delivery the respective parties upon de- 
mand and the execution proper receipt therefor. The funds thus 
deposited belonged the shipping association trustee for the 
various owners live stock who joined the shipment. 

The bank, however, did not hold the money trustee the ship- 
ping association the individual shippers, nor did sustain any 
relation agency them. The manager the shipping association 
was, most, the agent the shippers, charged with the duty make 
proper deposit and distribution the proceeds the sale. The 
deposit was all respects general, and sense special. im- 
material what the officers the bank knew the relationship be- 
tween the shipping association, its manager, and the shippers, their 
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method transacting business. The funds thus deposited could only 
paid out the bank upon the order the shipping association. 
trust relationship was created the transaction, and claimants 
were not entitled preference. The transaction was not different 
legal effect, far trust relationship concerned, from what 
would have been the amount due each shipper had been originally 
eredited him the bank. Nor were the proceeds the sale the 
live stock. traced the custody the receiver, show 
augmentation the -bank’s assets. 

Affirmed. 


DEPOSITORS INSOLVENT TRUST COMPANY 
ENTITLED PRIORITY PAYMENT 


Cameron, Secretary Banking, Appeal Kevil, Supreme 
Court Pennsylvania, 135 Atl. Rep. 295 


The Pennsylvania Statute providing that case any dis- 
tribution the assets any trust company, the course 
liquidation, priority given the claims depositors, 
constitutional and not antagonistic the provision the Fed- 
eral Reserve Act the effect that the stockholders every na- 
tional banking association shall held individually responsible 
for all contracts, debts, and engagements such association, each 
the amount his stock therein, addition the amount in- 
vested such stock. Therefore claim against insolvent trust 
company, based its liability stockholder insolvent 
national bank, not entitled given the same priority the 
claims depositors. 


the matter the first account Peter Cameron, Secretary 
Banking Pennsylvania, possession the assets the Carnegie 
Trust Co. exceptions Kevil, receiver the First National 
Bank Carnegie, the schedule distribution the balance shown 
the account. Exceptions were dismissed, decree entered, and the 
receiver appeals. Decree affirmed, and appeal dismissed. 

William Moorhead, Ewing, and Moorhead Knox, all 
Pittsburgh, for appellant. 

Lowry Humes and Leonard Guiler, both Pittsburgh, for 
appellee Secretary Banking. 

Homer Young, Pittsburgh, for appellee depositors. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1195. 
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SIMPSON, J.—The Carnegie Trust Co. was and 
subject the laws Pennsylvania, one which provides ‘‘that 
ease any distribution [of the assets such company] 

the course its liquidation legal process otherwise’’ priority 
given the claims depositors. The First National Bank 
Carnegie was organized under the acts Congress relating na- 
tional banks, one which provides that for its ‘‘contracts, debts, 
and engagements’’ each stockholder shall individually responsible 
the amount his stock therein, the par value thereof, ad- 
dition the amount invested such stock.’’ Each institution became 
insolvent, and the same day finally closed its doors. The trust 
company, accordance with the laws the state, passed into the 
control the secretary banking, and its affairs are being wound 
that The bank, accordance with the acts Congress, 
passed into the control the Comptroller the and 
receiver appointed him winding its affairs. due course, 
the Comptroller assessed against the stockholders the bank, one 
whom was the trust company, the additional liability above referred 
to, and directed the receiver take all necessary steps collect the 
amounts. 

The secretary banking, having collected and converted into 
portion the assets the trust company, filed his first and partial 
thereof, together with schedule distribution the bal- 
ance shown thereby. allowed the claim the receiver debt 
due the trust company, award him share the 
amount then for distribution, because the fund was insufficient 
depositors the trust company full. The receiver did not 
object the partial account, but filed exceptions the schedule 
distribution two grounds: (1) That the statute, which directed 
preference given depositors, violates article section 
the state Constitution; and (2) far attempted give such 
preference, the statute void, because antagonism section 
the Federal Reserve Act 1913 (U. Comp. St. 9689). The 
court below dismissed the exceptions, and entered decree awarding 
the net balance the depositors pro rata. From this the receiver ap- 
peals, and renews this court his objections above stated. 

far relates the alleged unconstitutionality the Act 
May 23, 1913 (P. 354, 355; Pa. St. 1920, 6341), but little need 
said. The constitutional provision alleged infringed provides 
that ‘‘the General Assembly shall not pass any local special 

providing changing methods for the debts.’ 
the statute declared that depositor should have special com- 
pulsory remedy against the trust company, through the appointment 
receiver otherwise, means collecting his debt, might 
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well held within the constitutional inhibition. But the 
1913 gives such right. simply says. 


trust company, the course its liquidation legal process 
otherwise, distribution shall made and preferred the following 
order, namely: First, the payment all depositors the trust 
company. 


Many statutes provide for such preferences distribution, and 
one has contended until now, far are aware, that they 
are constitutionally forbidden. Rent claims, wage claims, debts due 
the United States and the state, are familiar instances which 
preferences distribution were allowed long before the adoption 
the Constitution 1874, and then, now, met with practically 
unanimous approval. not supposed that the people in- 
tended prevent the passage any other such acts, when real 
reason for the preference made appear. rather be- 
lieved that the intention was that debtor, class debtors, should 
have imposed him them, legislation, method for the collec- 
tion his their alleged debts, which not common all other 
debtors the same general character. This being so, the act 1913 
does not infringe the constitutional provision. 

Appellant’s second claim, that the act 1913, far gives, 
distribution, preference depositors, void, because 
antagonism section the Federal Reserve Act December 23, 
1913, Stat. 273, based entirely the following language from 
that section: 


stockholders every national banking association shall 
held individually responsible for all contracts, debts, and engagements 
such association, each the amount his stock therein, the 
par value thereof, addition the amount invested such 


The receiver contends that this entitles him share pari passu 
with the depositors, and apparently, though not explicitly, claims 
preference over all other creditors. repeatedly states that does 
not claim right paramount the depositors, but what line 
reasoning this limitation rests not stated, and not known us. 
that provision the Federal Reserve Act valid for the purpose 
claimed, must because Congress has the power, and has thereby 
exercised it, give debts due national bank status over and 
above all other obligations the stockholder. Appellee terms 
concedes the existence the power, but denies that has been ex- 
ercised, and this conclusion agree. 

Appellant’s contention, oft repeated, that national banks are in- 
strumentalities the national government, and hence state laws are 
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void which may affect such banks, even indirectly and remotely. This 
proposition states their status too broadly. course, the extent 
that the national government has spoken, the door closed any 
action state. The true rule that: 


attempt state define their national bank’s] duties, 
control the conduct their affairs, void whenever conflicts 
with the laws the United States, impairs the efficiency 
the bank discharge the duties for which was First 
National Bank San Jose California, 262 366, 369, Ct. 
602, Ed. 1030; Davis Elmira Savings Bank, 161 275, 283, 
Ct. 502, Ed. 700; First National Bank St. Louis 
State Missouri rel., 263 640, Ct. 213, Ed. 486. 


converso, state statute which does not define the duties 
the conduct national bank’s affairs, and does not conflict 
with the laws the United States, impair the efficiency the 
bank discharge its duties, valid. this rock appellant’s con- 
tention wrecked. The state statute under consideration, which 
gives preference the depositors trust company, cannot pos- 
sibly offend against the foregoing rule, merely because—and this 
the only effect section the Federal Reserve Act—a national 
bank may become creditor trust company owns stock the 
bank. requires very wide stretch the imagination even 
guess that Congress intended prevent state from declaring the 
erder which the assets one its creatures shall distributed 
national bank should: become creditor. .Far less pos- 
sible conceive that, the Federal Reserve Act, Congress intended 
not give the receiver the bank preference over all other 
the state corporation, but only place him the same 
plane with the most favored such 

Congress had intended, could easily have said so; but 
did not. There not, the language quoted from the Federal Re- 
serve Act, the slightest hint such intention. When purposed 
give priority, Congress found expressing its in- 
tention. Thus section 3466 the Revised Statutes the United 
States (U. Comp. St. 6372) provides that: 


any person indebted the United States insolvent, 
whenever the estate any deceased debtor, the hands the 
executors administrators, insufficient pay all the debts due 
the debts due the United States shall first 
satisfied. 


Notwithstanding the broad language this section, has been 
held that the states have power pass laws, allowing exemptions 
debtors, which shall take preference over debt due the United 
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States. Fink O’Neil, 106 272, Ct. 325, Ed. 196; 
Jones’ Estate, Pa. Super. Ct. 170. This conclusion was reached 
because section 916 the Revised Statutes Comp. St. 1540), 
which reads follows: 


party recovering judgment any common-law cause 
any or] District Court shall entitled similar remedies 
upon the same, execution otherwise, reach the property 
the judgment debtor, are now provided like causes the laws 
the state which such court held, any such laws here- 
after enacted which may adopted general rules such [Circuit 
District Court; and such courts may, from time time, 
general rules, adopt such state laws may. hereafter force 
such state relation remedies, upon judgments, aforesaid, 
execution otherwise.’’ 


true the proceedings the present instance have not been 
way suit and judgment, normally they would have been, since 
the whole amount the statutory liability sought recovered 
(Kennedy Gibson, Wall. 498, Ed. 476; Studebaker Perry, 
184 258, Ct. 463, Ed. 528); but would hardly 
claimed that, because the state does not require judgment 
recovered before the claim presented, this operates enlarge the 
right the receiver. Unless expressly declared otherwise, and 
not here, the statutory rights debtor are not affected the 
method employed collect his claim. should added 
that the District Court the United States for the Western District 
Pennsylvania, where both institutions were located, did adopt 
general rule, provided section 916 the Revised Statutes, 
above quoted, giving judgment creditors ‘‘similar remedies 
execution otherwise, reach the property the judgment 

debtor, are now provided like causes the laws the 
Pennsylvania. 

Evidently, when Congress said that the stockholders every 
national banking association shall held ‘‘individually responsible 
for all contracts, debts and engagements such association,’’ meant 
just what said, and more. course, that which the state 
attempted was, effect, fraud the federal statute, the action 
the state would fall; but this not pretended here. The prefer- 
ence given depositors has back substantial reason. For 
long series years, all common-law countries, certain classes 
have been given preference distribution. the re- 
ceiver’s claim valid, would so, also, the preferred creditor 
was the landlord the bank building, employee the bank, 
lien claimant. The underlying basis for such preference 

that the use the landlord’s property, the employee’s labor, 
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and the builder’s labor and materials, made possible the assets 
distributed. Depositors, the nature things, are also 
preferential class. Without them banking institution would perish 
from dry rot. ‘‘The success almost all commercial banks depends 
upon their ability obtain loans from depositors.’’ First National 
Bank San Jose California, 262 366, 370, Ct. 602, 
603 (67 Ed. 1030). the preference depositors was given 
order induce those having funds deposit them. 

The public policy the state favor depositors contravenes 
policy the nation, far have been advised, are 
aware. the contrary, the double liability stockholders na- 
tional banks was imposed Congress for the same reason. True, 
the receiver’s claim sustained, the depositors the bank would, 
the present instance, benefited; but this purely 
fortuitous, growing out the fact that this receiver has claim, 
save for the amount the assessment. The next claim may 
receiver depositor, and, that event, the creditors the bank 
would benefited. Such chance play part deter- 
mining the intention Congress. 

Like counsel for the respective parties, have found au- 
thority directly the point involved here, possibly because one 
has heretofore supposed that act Congress, which is, its terms, 
limited declaring the right recover judgment decree fixing 
liability, has any determinative influence the matter distribu- 
tion the assets the debtor, the course their liquidation 
the courts; but have found expressions which bear out the con- 
reached this opinion. Thus, Davis Elmira Savings 
Bank, 161 275, Ct. 502, Ed. 700, appeared that 
the laws New York, where the national bank was located, deposits 
savings banks were given preference distribution the assets 
insolvent banks. was sought savings bank enforce this 
preference against the assets national bank the hands 
receiver. The right thereto was denied because was directly an- 
the act Congress, which—beyond giving preference 
the United States, cover possible losses when national bank notes 
had been issued—directed that the balance the assets should 
divided ratably among all the creditors the bank. the federal 
law was paramount, the savings bank’s claim was necessarily over- 
ruled. The Supreme Court was careful say, however, that its con- 
clusion was reached solely the ground the conflict between the 
state and federal statutes, adding (page 283 [16 Ct. 504]): ‘‘If 
there the two laws can co-exist and harmoniously 
(page 288 [16 Ct. 560]): ‘‘True that where, 
state law, lien made result from particular contract, that 
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lien, when its existence not incompatible with the act Congress, 
will the instant case, presumptively, the depositors 
became creditors the trust company, reliance upon the statutory 
provision that they should have first lien the assets case 
insolvency. 

So, too, when was sought Peters Bain, 133 670, 
Ct. 354, Ed. 696, set aside assignment for the benefit 
the same ground that made the receiver this case, the Supreme 
Court the United States held that the assignment was good unless 
shown fraudulent fact, and added (page 692 [10 Ct. 
that the bank’s creditors had ‘‘the same right insist upon 
their payment (i. e., the stockholders under the double liability 
provision) upon the payment any other debt due the cor- 
poration.’’ would hardly claimed that, against ‘‘any other 
the provision for priority depositors would not valid. 

The decree the court below affirmed, and the appeal dis- 
missed, the cost appellant. 


KEPHART, state law, giving preference 
the claims depositors insolvent state bank trust company 
over that the receiver national bank for the par value 
stock held the insolvent state institution, provided act 
Congress, constitute interference with the laws Congress en- 
acted carry into execution the powers vested the general gov- 
ernment? Appellant contends that section the Act May 23, 
1913 (P. 354), quoted the majority opinion, conflicts with sec- 
tion the Federal Reserve Act (U. Comp. St. 1916, 9689). 

Congress has the power under the Constitution create and 
regulate banks, and when that power has been exercised the ‘‘states 
have power, taxation otherwise, retard, impede, burden, 
any manner control, the operation constitutional laws en- 
acted Congress carry into execution the powers vested the 
general Maryland, Wheat. 316, 436 
Ed. 579). The same doctrine was reaffirmed Weston City 
Charleston, Pet. 449, Ed. 481, where stated that any 
sensible influence the power has tendency defeat its free 
exercise. The extent that influence, exercised state, 
matter how small inconsiderable may be, burden the 
operation the government. may carried such extent 
arrest the national power entirely. taxing federal banks, 
was said that, the power tax was admitted for the slightest 
purpose, would invitation exercise the power destroy. 
McCullough Maryland, supra. 
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National banks, although their shares stock may private 
property, are instrumentalities the general government the 
its affairs. Christopher Norvell, 201 216, 225, 
Ct. 502, Ed. 732, Ann. Cas. 740. The statutory liability 
the holders national bank stock was created Congress for 
the protection creditors, strengthen the bank the confidence 
the public. National banks are established for the purpose 
creating currency and market for loans. Michie Banks, vol. 
1778. that institution the government protects directly, 
though indirectly this protection may value the shareholder 
and the depositor; their rights, however, this respect are un- 
important dealing with the real purpose the legislation, which 
was protect the national bank system. 

Having these thoughts mind, examine the majority opinion, 
which holds that the state has done act that ‘‘impairs the efficiency 
the bank discharge the duties for which was First 
National Bank California, 262 366, 369, Ct. 602, 603 
(67 Ed. 1030). The trust company owns per cent. the stock 
the national bank. the trust company insolvent, the receiver 
will get nothing. true that the duties the Carnegie National 
Bank, and any other such bank which invokes the double liability 
provision, may end, far that particular bank con- 
cerned, the law valid; the state law does not interfere with 
the efficient discharge these duties. overlook the real purpose 
the double liability law; protect the national bank system, 
not permitting such burdens placed which make 
such contingency possible. 

The direct obligation the trust company, shareholder 
the national bank, the receiver. First National Bank 
California, supra, Mr. Justice McReynolds said (page 370 [43 Ct. 


almost all commercial banks depends upon their 
ability obtain loans from 


One the strongest assets secure depositors and carry on, 
possessed national banks, the feature stockholder’s double 
liability. the state may take away that security diminish its 
effectiveness, the act direct interference with the whole national 
bank system. Other states may pass similar legislation, subjects 
akin it. 

cannot view the question from the standpoint what Con- 
gress has not done further protect national banks, forbidding 
the states make impossible for the federal authorities enforce 
the law. Section the act Congress did create double liabil- 
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ity, paid the stockholders, where its capital was impaired. 
Must Congress announce express language that state shall in- 
terfere with this exercise authority exempting such shareholders 
from liability? First National Bank California, supra, where 
state law provided for the escheat bank deposits unclaimed for 
years, where the court held the act unconstitutional applied 
national banks, and said (page 370 [43 Ct. 


California may thus interfere, other states may likewise; 
and, instead years, varying limitations may prescribed—3 
years perhaps, 10, 15. cannot conclude that Congress 
intended permit such results. They seem incompatible with the 
purpose establish system governmental agencies specifically 
empowered and expected freely accept deposits from customers, 
irrespective domicile, with the commonly consequent duties and 


Congress has spoken; the question not what has left undone, 
but what state has done prevent the effective operation its 
laws within legitimate field legislation. Congress this section 
did not attempt direct the order distribution the assets 
state institution, but plainly said the liability 
national banks must not interfered with. 

answer say that section would give the receiver 
national bank, right his depositors, preference over other 
general creditors. that true, Congress did not 
the situation. The state knew the federal law when its 
statute was enacted, the operation which destroys the strength and 
security national banks. Depositors the state institution gain 
the expense those the national one, even though the latter may 
the federal government, through postal savings deposits, 
deposits government funds. 

The majority opinion states that depositors the nature 
things are preferential class, like landlords, employees, me- 
the theory that their loans made possible the assets; 
failure deposits would cause banking institutions perish from 
dry rot. This same argument could used almost every business 
depending ordinarily borrowed capital. While true that, 
under the common law, preferences have been allowed, these are .the 
exceptions the general rule that all creditors should share equally 
their debtor’s estate. Still priorities cannot created that violate 
the Constitution. interference with institutions created Con- 
gress such violation, the preference: given depositors in- 
solvent banking institutions unconstitutional applied na- 
tional banks. 
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The act invalid other constitutional grounds. readily 
that states have exclusive jurisdiction and sovereignty over 
persons and property within its borders. Pennoyer Neff, 
714, 722, 724, where the duty the state protect 
its citizens was stressed. But equally clear that, under section 
article and section article the federal Constitution, 
the state under the duty accord the same privileges protec- 
tion creditors who are citizens other states and the 
state who are equal claim class. Blake 172 
239, 248, Ct. 165, Ed. the assets cor- 
poration, were course administration the courts the state. 
was held that who were citizens other states the 
United States were entitled under the Constitution stand the 
same plane with creditors like class who are citizens such states. 
This receiver represents depositors national bank who were en- 
titled treated equal basis with depositors the state bank. 

determining whether the state act violates the Fourteenth 
Amendment, ‘‘No state shall deny any person within its 
jurisdiction the equal protection the laws,’’ the First National 
Bank Carnegie person within the meaning the due process 
and equal protection clause that amendment. Gulf, 
Co. Ellis, 165 150, Ct. 255, Ed. 666; Kentucky 
Corporation Paramount Auto Exchange, 262 544, 
Ct. 636, Ed. 1112. state has more power deny 
corporation equal protection the law than has individual 
citizens. The Carnegie National Bank was person doing business 
Pennsylvania and may claim the benefit the equal protection 
clause the Constitution. 

state may classify its creditors, but must within con- 
stitutional limitations, and the classification will not always sus- 
tained, even though all within the class are treated alike. The selec- 
tion must not arbitrary one, but one based reasonable dis- 
The Act May 23, 1913 (P. 354), provides that, the 
liquidation trust companies, distribution shall made. (in priority 
all other claims) such trust company, certificate 
and check holders. The act treats all depositors alike, whether they 
_live out Pennsylvania. there any sound, reasonable basis 
for this classification? The selected class are part the trust com- 
pany’s general creditors. Those who hold the bank’s notes, who 
deposit bonds other securities for sale, where the money has been 
received and intermingled the general fund, are not included. 
Other illustrations might given, but the most striking that the 
receiver national bank, here excluded, stands the 
same position the class the state act prefers. There 
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reason, inherent the transaction which the claims these 
general creditors preferred rests, and through fiduciary other 
confidential relation distinguishes such from others, 
that would seem give them right place superior other 
equal grade. were say that persons who lend 
money banks stand class themselves, while persons who lend 
money other corporations individuals, some which perform 
services similar banks, are excluded, set reasonable stand- 
ard determine the classification. 

state may prefer depositors from the list general 
why may not prefer creditors persons who lend money any 
debtor? one would contend for moment that the state can 
empowered carve out general creditors group representing 
particular nationality, religion, race, give them preference, and 
there just much justification for such classification the one 
now being considered. People lend money banks, they in- 
dividuals others, that may yield them revenue. The demand 
each the same; property back the loan and individual 
honesty. When the money deposited under other circumstances, 
usually enable one more expeditiously carry his business, 
assumes trust relation. The classification here made 
arbitrary one, not based any reasonable distinction. 

was held Cotting Goddard, 183 79, Ct. 30, 
Ed. 92, that classification could not made the basis the 
amount business individuals did. Connolly Union Sewer Pipe 
Co., 184 450, Ct. 431, Ed. 679, law forbade com- 
petition, except agriculture and raisers live stock, and the 
court held that denied equal protection the corporations that were 
not excepted. Kentucky Co. Paramount Co., 262 544, 
Ct. 636, Ed. 1112, state was prevented from imposing 
onerous requirements foreign corporations seeking recover their 
actions law the courts the state. the same 
what was said Truax Corrigan, 257 337, 338, Ct. 

The majority opinion characterizes the ultimate consequence 
the discrimination under the act 1913 
possibilities, how, insidious beginnings, the whole national bank 
structure may wrecked. But the condition which results from the 
direct operation these acts the impairment the capital 
national bank, solvent insolvent, injuring, not only its efficiency, 
but its life. 

Counsel for appellees urges that the Act May 23, 1913, supra, 
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having been adopted the federal courts, must considered 
written into the laws the United States. This contention based 
federal statute (Act June 1872, 255, [U. Comp. 
Stat. 1916, providing that the District Courts the United 
States may, general rule, adopt state laws relation remedies 
execution otherwise. This rule was effect January 1913. 
But does this dispose the receiver’s claim share equally with the 
(The act Congress and the rule court both relate 
state laws remedies.) true that the Pennsylvania Bank- 
ing Act 1923 (P. 809 [Pa. St. Supp. 1924, 
under which the receiver filed his claim, directs that distribution shall 
made accordance with the priorities fixed law, but the ques- 
tion not one remedy, but substantive law. Certainly Congress 
never intended constitute each District Court subordinate Legis- 
lature, and delegate those bodies power adopt the substantive 
law the states which they were situated. Where state law 
inconsistent with act Congress, cannot adopted rule 
court. Bronson Kinzie, How. 311, 314, Ed. 143; 
Hayward, How. 608, 615, Ed. 397; Bank United States 
Halstead, Wheat. 51, Ed. 264. The state law here conflicts, 
have seen, with later federal act, and the latter supersedes it. 
Upon these considerations, the decision the Superior Court Jones’ 
Estate, Pa. Super. Ct. 170, cited appellees, would seem 
questionable, although other considerations may have turned the issue. 
Fink O’Neil, 106 272, Ct. 325, Ed. 196, clearly 
distinguishable. The state law there involved had direct relation 
executions. 


BANK ENTITLED RECOVER RENEWAL 
NOTE 


Charlotte Bank Trust Co. Wilson, Supreme Court North 
Carolina, 136 Rep. 367 


The defense action note, payable the plaintiff 
bank, was that the note was given renewal two notes which 
had been procured false and fraudulent representations and 
subsequently transferred the plaintiff. The jury, however, found 
that original notes were not procured fraud. Upon appeal from 
judgment for the plaintiff was held that, view the jury’s 
finding, was immaterial whether the note sued was executed 
renewal payment the original notes, and that the defend- 
had shown defense the action. The judgment for the 
plaintiff was affirmed. 
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Action the Charlotte Bank Trust Co. against Wilson. 
Judgment for plaintiff, and defendant appeals. error. 

Action recover judgment upon note for $5,000, executed de- 
fendant, and payable plaintiff order. The said note was exe- 
defendant renewal payment two notes, each for 
$2,500, theretofore executed defendant and payable the order 
Blume. Both said notes were indorsed Smith and 
Toole, and thereafter negotiated the indorsement 
Blume, the payee, plaintiff, before maturity and for value. The 
note sued was not paid maturity. 

defense plaintiff’s action upon the note for $5,000, defendant 
alleges that the execution him each the notes for $2,500 was 
procured false and fraudulent representations, made him 
Blume, Smith and Toole; that, after said notes had 
been negotiated plaintiff the indorsement Blume, payee 
each, plaintiff, with knowledge the fraud practiced upon him 
Blume, Smith and Toole, conspired with them 
procure the execution defendant the note for $5,000, payable 
directly plaintiff, renewal said two notes, for the purpose 
releasing the said Blume, Smith and Toole from 
liability indorsers said two notes; and that, means 
threats bring suit against defendant upon said notes, which were 
then past due and unpaid, and intimidation which defendant was 
unable withstand, plaintiff coerced defendant execute said note 
for $5,000. 

From judgment upon the verdict, defendant appealed the 
Supreme Court. 

Andrew Joyner, Jr., and Shuping Hampton, all Greensboro, 
for appellant. 

Walter Clark and Lockhart, both Charlotte, for appellee. 


CONNOR, J.—The jury having found, appears from the answer 
the third issue, that the execution the two notes, each the sum 
$2,500, was not procured fraud and misrepresentation, alleged 
the answer, immaterial whether not the note for $5,000 was 
executed renewal payment said two notes. The jury has 
further found, appears from the answer the fourth issue, that 
defendant had knowledge all the facts which now alleges con- 
stituting fraud the time executed the note upon which this 
action brought. view these findings and the admissions 
the answer, plaintiff was, the jury found, holder due course 
both notes for $2,500. Defendant has failed show any defense 
which would have availed him action plaintiff recover 
judgment upon these notes. The defenses set the answer this 


. 
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action recover judgment upon the note for $5,000, whether the same 
was given renewal payment said notes, cannot, therefore, 
avail defendant, unless there was error the admission exclusion 
evidence, the instructions pertinent the third and fourth 
issues. 

have carefully considered the exceptions upon which defend- 
ant’s assignments error are based. They cannot sustained. 
not deem necessary set out these exceptions detail 
discuss them. The execution the note sued defendant ad- 
mitted. has failed sustain the allegations the answer, upon 
which relies for defense plaintiff’s 

The judgment must affirmed. There error. 


SURVIVOR HELD NOT ENTITLED JOINT 
DEPOSIT 


Clark Bridges, Court Appeals Georgia, 136 Rep. 825 


The mother minor child deposited all her money 
savings bank and received unsigned deposit slip which referred 
the deposit having been made the mother ‘‘or’’ the child. 
The deposit slip bore the words both either, the 
survivor, the other irrevocable power draw 
our joint several names.’’ The mother retained the passbook 
during her lifetime and did not appear that the child had any 
knowledge the deposit. The mother was the only person who 
drew checks against the deposit. Upon the mother’s death, was 
held that the deposit belonged her estate and that the child had 
interest 


Action Clark against Bridges, administrator. Judg- 
ment defendant, and plaintiff brings error. con- 
formity with answers certified questions 136 444. 

Watkins, Augusta, for plaintiff error. 


BELL, J.—Under instructions received from the Supreme Court, 
answer questions certified this case (Clark Bridges, 136 
444), where the mother minor child deposited the mother’s 
money savings bank and received therefor the bank’s unsigned 
deposit ticket, referring the deposit having been made the 
mother ‘‘or’’ the child, and bearing (after the statement the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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amount) the words ‘‘Payable both either, the survivor, grant- 
ing each the other irrevocable power draw our joint several 
names,’’ the terms and language such deposit ticket being ac- 
cordance with understanding between the mother and the bank 
the time she made the deposit, and where the bank issued also the 
mother its passbook showing such deposit, which passbook was never 
possession any other person during the remainder her life, but 
which book the bank did not require presented with checks 
condition their payment, and the mother, but other during her 
life, drew checks the account, which the bank paid, and where 
does not appear that the child any one except the mother and the 
agents the bank knew such deposit until after the mother’s death, 
and where the mother died intestate, leaving heirs other than the 
child referred to, and there remained the bank that event sub- 
stantial balance the fund deposited, these facts and 
stances, without more, would not authorize the inference that such 
the fund became the property the child the mother’s 
death. the contrary, was part the mother’s estate and 
should have been administered such. follows that the verdict 
favor the administrator and against the caveator the issue 
formed the caveat the administrator’s return, was contrary 
the evidence and without evidence support it, and that the court 
erred refusing the motion the caveator for new trial. 
Judgment reversed. 


RIGHTS FORWARDING BANK FAILURE 
COLLECTING BANK 


Andrew, State Superintendent Banking, Farmers’ State Bank 
Batavia, (People’s Trust Savings Bank Chicago, IIl., 
Intervener), Supreme Court Iowa, 212 Rep. 124 


bank Chicago sent bank Batavia, Ia., for collection 
draft drawn one the Batavia bank’s depositors. The de- 
positor gave the Batavia bank check drawn itself pay- 
ment the draft, but the depositor’s account was overdrawn 
the time and remained until the failure the Batavia bank, 
which occurred three days later. The check was never paid 
even charged the depositor’s account. was held that the 
bank was entitled preference over other creditors 
the assets the failed bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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The intervener appealed from the denial its claim for prefer- 
ence the distribution the assets insolvent bank. Affirmed. 

Ralph Munro, Fairfield, and Dent, Dobyns Freeman, 
Chicago, for appellant. 


VERMILION, J.—The Farmers’ State Bank Batavia closed its 
doors February 19, 1925. insolvent, and the state superin- 
tendent banking charge its affairs receiver. Febru- 
ary 12, 1925, the intervener, People’s Trust Savings Bank, 
Chicago, sent the Farmers’ State Bank for éollection and remittance 
sight draft the Iowa Mercantile Co. Batavia for $936.53, with 
bill lading for car gasoline attached thereto. The draft and 
bill lading were received the Batavia Bank February 16, 
1925. that day the Iowa Mercantile Co. gave its check the 
Farmers’ State Bank the bank for the amount the draft and re- 
ceived the bill lading. The Iowa Mercantile Co. had account 
with the Batavia bank. This account was overdrawn every day from 
February 9th the day the bank closed amount excess 
$3,000. The overdraft, the day the check was given, was $3,968.25. 
The check was never paid, even charged the account the Iowa 
Co. and the hands the receiver. 

too clear for argument that the insolvent bank never received 
any money payment the sight draft and that money belong- 
ing the intervener ever came into the hands the receiver. 
this essential the establishment preference the theory 
trust too ‘well settled require citation authorities. Con- 
ceding that the intervener was entitled impress trust upon what- 
ever was received the bank payment the sight draft, all re- 
ceived was worthless check. 

considered that the fact that the check was not charged 
the already overdrawn account the Iowa Mercantile Co. was 
mere failure bookkeeping, this would not aid the appellant. Even 
though the check had been charged the account the books 
the bank, there possible theory which could said the 
_funds the hands the bank were thereby augmented. only 
cases where appeared the debtor had funds deposit the bank 
sufficient meet check given payment collection held the 
bank that have said the funds the hands the bank were aug- 
mented the transaction. these cases Messenger Carroll Trust 
Savings Bank, 193 Iowa, 608, 187 545, typical example. 

doubtless true, contended counsel, that the Batavia 
Bank was not authorized accept anything but cash its equivalent 
payment the sight draft. did accept worthless check. But 
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its dereliction duty doing and surrendering the bill lading 
would not entitle the intervener preference over depositors and 
other creditors. 

The judgment affirmed. 


SAVINGS BANK REQUIRED PROVE PAY- 
MENT DEPOSITOR 


Berndt Hoboken Bank for Savings, Court Errors and Appeals 
New Jersey, 135 Atl. Rep. 818 


When passbook issued depositor savings bank shows 
entry payment money the bank and the depositor 
denies that the payment was ever made her any other per- 
son her authority, the burden proving such payment 
the bank. And where the by-laws printed passbook provide 
that the entry payment evidence payment and that the 
bank will not responsible for any fraud practiced de- 
positor although will all time use the strictest caution 
prevent fraud, depositor claims that fraud was practiced and 
money paid without the depositor’s knowledge authority, the 
bank must show that used due care the payment the money 
and the strictest caution prevent fraud. 


Action Auguste Berndt against the Hoboken Bank for Savings 
the City Hoboken. From judgment for plaintiff, defendant 
appeals. Affirmed. 

Pierson Schroeder Hoboken (John Pierson and Julius 
Lichentenstein, both Hoboken, counsel), for appellant. 

Levenson, Comen Levenson, Hoboken (M. Rosenberg, 

Jersey City, counsel), for respondent. 


KAYS, plaintiff, Auguste Brendt, brought suit the 
Supreme Court against the defendant, the Hoboken Bank for Savings 
the City Hoboken, recover moneys which she had deposited 
said bank, and which she claimed had been paid some person with- 
out her authority. The amount claimed was $900 and interest 
per cent. The case was tried the Hudson before Judge 
Cutler and jury. The jury returned verdict for the 
full amount claim including interest. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 984. 
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The grounds appeal are two: (1) That the trial court erred 
refusing grant motion for non-suit the close the plaintiff’s 
case; and (2) refusing direct verdict for the defendant the 
close the whole 

The facts are: The plaintiff opened account the defendant’s 
bank the year 1901. She made number deposits therein 
considerable amounts from time time, and also drew out money 
during the same period. Under date May 1908, her passbook 
showed withdrawal $900. She claimed know nothing this 
last-mentioned transaction. She testified that she did not draw out 
the money, did not sign the receipt which was apparently paid, 
did not authorize any one draw for her, and did not know how 
the passbook into the possession the person who did draw the 
money from The passbook was offered evidence. The 
admitted signatures the plaintiff were offered evidence, was 
also the disputed receipt containing the name Auguste Berndt 
which the money was claimed have been paid. examination 
the admitted signatures the plaintiff and the disputed signature 
showed difference the formation some the letters. After the 
close the plaintiff’s case and the denial the court the motion 
for non-suit, teller the defendant bank testified the usual method 
paying out money that the person drawing out funds re- 
quired use receipt which supplied the bank the request 
the depositor, the amount which receipt filled out the teller 
and the number the depositor’s passbook written thereon. 
signed the depositor, and the money paid. further testified, 
the receipt question, that the receipt had been furnished 
him and filled out his own handwriting. The receipt was signed 
with the name ‘‘Auguste and the money paid the 
person who. presented it. also testified that the signatures the 
disputed receipt compared favorably with the admitted signature 
the plaintiff. further said that could not say knew the 
plaintiff personally the time the alleged transaction. Another 
teller different bank was called expert witness, who testified 
that his opinion the signature the disputed receipt was that 
the plaintiff. 

Printed the passbook the plaintiff were number by-laws 
the defendant bank, two sections which by-laws have been urged 
defendant’s counsel affecting its liability the matters 
dispute. These sections are follows: 


Drafts for money may made personally order 
writing the depositor power attorney, but person shall 
have the right demand the whole any part his her money, 
without producing the passbook order that such payment may 
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entered therein, and such entry evidence the payment 
the money specified.’’ 

This institution will not responsible depositors for any 
fraud that may practiced them any person presenting de- 
positor’s book, and thereby drawing money without their knowledge 
consent, although the strictest caution will all times used 
prevent fraud.’’ 


The defendant’s counsel moved for non-suit, urging that 
negligence was shown the part the bank, and that the bank was 
only required use ordinary care, and there was proof that 
ordinary care had not been used. 

are the opinion that the trial judge was justified denying 
the motion for non-suit. The plaintiff had denied that the $900 
dispute had ever been received her paid out her order, 
any one who had power authority withdraw it, and denied also 
that the signature the receipt dispute was her signature. The 
burden proof, under the this case, was the 
bank exonerate itself from want due care failed turn over 
the depositor the moneys which such depositor would ordinarily 
entitled. well settled principle law that payment 
under like affirmative defense. Fein Meier, 
597, The bank could not rely solely upon the entry the 
passbook prove payment. The defendant further urged that the 
hank was not liable under the proof submitted the plaintiff because 
sections and the by-laws, above set forth. The 
counsel concedes that the by-laws the bank contained the pass- 
book which the plaintiff had subscribed were binding upon her 
under the rule laid down Cosgrove Provident Institution for 
Savings Jersey City, Law, 653, 617. However, as- 
suming such the rule, the bank agreed under section the 
by-laws use the strictest caution all times prevent fraud. 
cording the testimony the plaintiff, fraud had been practiced 
the payment the money, and the burden proving the use such 
care and caution was upon the defendant bank. 

are also the opinion that the trial judge was correct sub- 
mitting the facts this case the jury the close the defense. 
The defendant, above recited, produced two witnesses, both 
whom were bank tellers, who testified that their opinion the signa- 
ture the disputed receipt compared favorably with the admitted 
signature the plaintiff. These matters were questions fact which 
were determined jury, that is, whether the story the 
teller the defendant bank was true, whether the moneys were paid 
under the which testified, whether the entry the 
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deposit book was made the time the payment the money, 
appeared from the deposit book have been made, and 
the signature the disputed receipt was compared favorably with 
the true signature the plaintiff. These were questions for the jury 
decide. Whether the bank used reasonable care the payment 
the money, and whether used the strictest caution prevent fraud, 
depends upon the jury’s answer these questions. may say that 
the case under consideration distinguished from the case Cosgrove 
Provident Institution for Savings Jersey City, Law, 653, 
617, that the case just cited was admitted that the bank 
had exercised due care. the case under consideration here, was 
not admitted that the defendant used due but, the other hand, 
was claimed the money was paid the defendant without the 
authority the plaintiff, which placed the burden upon the defendant 
showing that used due and also showing that had 
complied with section the by-laws and used the strictest caution 
prevent fraud. 
The judgment below therefore affirmed, with costs. 


DIRECTORS SIGNING CORPORATE NOTE NOT 
LIABLE THEREON 


Kennedy Parsons Co. Lander Dairy Produce Co., Supreme 
Court Wyoming, 252 Pac. Rep. 1036 


note signed corporation the corporate name was 
followed the words ‘‘Board Directors’’ and these were foi- 
lowed, turn, the names the directors. was held that 
directors were not individually liable the note for the reason 
that the note contained words indicating that the directors signed 
for and behalf the corporation. 


Action the Kennedy Parsons Co. against the Lander Dairy 
Produce Co. and others. Judgment for defendants and 
others, and plaintiff brings error. Affirmed. 

Fourt, Lander, for plaintiff error. 

Maxwell, Lander, and Gibson, Riverton, for de- 
fendants error. 

TIDBALL, this case plaintiff sought recovery against 
the defendants upon several promissory notes. These notes are identical 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 310. 
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except the due date, and hence but one will here considered, 
the one set out the first cause action. The petition alleges that 
the defendants aré indebted plaintiff sum certain, which 
stated; that the sum due promissory note executed de- 
fendants; that the note ‘‘was duly presented the 
that the ‘‘note words and figures 


Wyo., April 20, 1922. $305.00. Thirty (30) days after 
date promise pay the order Kennedy Parsons Co., three 
hundred five dollars, value received, with interest the rate 
per cent. per annum. Lander Dairy Produce Co. Board Di- 


rectors, Burch, Chapman, Herbert Jensen, Mitchell, 


—that plaintiff the owner and holder the note; that the same 
justly due and owing and payable from defendants plaintiff; 
and that part has been paid. 

The Lander Dairy Produce Co. defaulted, and judgment de- 
fault was entered against it. The other defendants, who are the 
persons whose names are signed beneath the words ‘‘Board Di- 
demurred the ground that the petition failed state 
action against them. The several demurrers were sustained, 
and, the plaintiff electing stand the petition, judgment was 
entered the trial court favor the demurring defendants, and 
the plaintiff has brought the case here proceeding error, claiming 
error sustaining the demurrers and rendering judgment against the 
plaintiff the demurring defendants. 

The only question determine whether the petition 
cause action against the defendants whose names are signed be- 
neath the words ‘‘Board think does not. 
believe that, under the petition drawn, the defendants Burch, Chap- 
man, Jensen, Mitchell, and Adams must taken persons con- 
stituting the board directors the Lander Dairy Produce Co., 
and that they signed for behalf their principal, rep- 
resentative capacity only, and hence, under the statute 3953, 
1920), are not liable the instrument the absence 
allegation that they were not authorized sign behalf such 
principal. The petition contains such allegation. 

Section 3953, 1920, above referred to, section the 
Uniform Negotiable Instruments Law and reads follows: 


the instrument contains person adds his signa- 
ture, words indicating that signs for behalf the principal, 
was duly authorized; but the mere addition words describing him 
agent, filling representative character, without disclosing 
his principal, does not exempt him from personal 
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think the instrument sued this case clearly contains words 
indicating that the defendants question signed for and behalf 
their principal, the Lander Dairy Produce Co., and that their 
principal disclosed, and, there being allegation that they acted 
without authority, they are not liable. should borne mind 
that corporation can act only through its authorized agents and 
officers, and hence the mere fact that the corporate name followed 
names individuals raise presumption that in- 
dividuals were acting their individual capacity. 

Nearly all the cases have been able find discussing this ques- 
tion are set out Brannan’s Negotiable Instruments Law (4th Ed.), 
under the above-quoted section the Negotiable Instruments Law, 
and not believe any good would come from extended dis- 
eussion these decisions. They were hopeless conflict before the 
adoption the Negotiable Instruments Law and are still conflict, 
though not marked degree formerly, many the courts 
changing their former rulings conformity with the statute above 
quoted. cite the following cases, which have chosen from 
among many, upholding our conclusions the present case: Chelsea 
Exchange Bank First United Presbyterian Church, Rep. 
496, Am. St. Rep. 171; Reeves First National. Bank 
Rep. 675; Wright Drury Petroleum Corp., 229 Mich. 542, 201 
484; Jump Sparling, 218 Mass. 324, 105 878; Consumers 
Twine Machinery Co. Mt. Pleasant Thermo Tank Co., 196 Iowa, 
64, 194 290; Wilson Clinton Chapel, Church, 138 Tenn. 
398, 198 244. 

Chelsea Exchange Bank First United Presbyterian Church, 
supra, the note read: 


days after date promise pay,’’ ete. ‘‘First United 
Presbyterian Church, West 108th St. Pres. John Elliott. Treas. 
Edward 


the back the note appears the following 


United Presbyterian Church. 
Elliott, Pres. 
Shea, Treas. 
Committee. 
Elliott, 
Shea, 
McKee.”’ 


7 

t 

1 
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The question was whether those who signed the note the back 
under Committee’’ could held individually indorsers. 
The court held them not liable, saying: 


there were doubt this under common-law principles, the 
Negotiable Instruments Law has resolved the doubt favor these 
defendants’’ (citing the section that law above quoted and further 
section, being identical with section 3977, 1920, and reading 
follows) 

any person under obligation indorse representa- 
tive capacity, may indorse such terms negative personal 
liability.’’ 

words ‘Finance Committee, John Elliott, Edward Shea, 
John McKee,’ appear integral part the corporate indorsement, 
and parol proof show intent thereby create personal liability 
would necessarily rejected disregarded, contrary the con- 
evidence intent found within the four corners the 
note 


the case Liebscher Kraus, supra, the note read follows: 


“Ninety days after promise ete. ‘‘San Pedro 
Mining and Milling Co., Kraus, 


was held that this note was, matter law, the note 
company alone, and that parol evidence was inadmissible show 
that Kraus signed his individual capacity and was himself liable. 
The court, after discussing great many cases, said: 


principle these authorities seems ‘that the agent 
signed the note with his own name alone, and there nothing the 
face the note show that was acting agent, will per-. 
sonally liable; but his agency appears with his signature, then his 
principal only bound.’ 


Reeves First National Bank Glassboro, supra, the note read: 


promise pay,’’ ete. ‘‘Warrick Glassworks, Price War- 
rick, 


The court, discussing this case, had this say: 


such the note taken conclusively that the cor- 
poration. not perceive any significance the use the 
words ‘we promise pay’ instead ‘the company promises pay.’ 
The contention was that the use these words raised implication 
that was the joint note the corporation and Warrick. But, 
has been remarked more than one the cited, the 
word ‘we’ often used corporation aggregate.’’ 


the case Wright Drury Petroleum Corp., supra, the note 
read 
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days after date promise ete. ‘‘Drury Petroleum 
Corp., Executive Board, Anderson, Chas. 


The court, holding Anderson not personally liable this note, 
said 

Drury Petroleum Corporation could execute the note only 
some representative, and the affixing ‘Executive Board,’ 
Mr. Anderson’s signature, showed signed the corporate name 
that character and alone. ‘The use the word ‘‘by’’ 
would not add the certainty what thus ex- 
The nominative ‘we’ the note aptly designates 
the corporation 


Wilson Clinton, ete., Church, supra, the note read: 


years after date, for value received, promise pay,’’ 

Robinson, Chm. 

Sliger 

Greenlee 

Murrell 

Johnson 

Alexander.’’ 


The court, holding the church alone liable and holding that those 
who signed the note were acting for the church, said: 


rule relied has been changed the negotiable instruments 
statute [quoting the statute above set out]. This note clearly 
shows that the trustees signed for and behalf disclosed prin- 
cipal, wit, the Clinton African Methodist Episcopal Zion Church. 

they were authorized bind the church, then the church 
liable, and the trustees individually are not liable.’’ 


Plaintiff error, its brief, lays emphasis the fact that the 
note question reads ‘‘we’’ promise pay. However, think the 
use the word ‘‘we’’ aptly designates corporation and the cases 
above hold. 

may be, though not decide the point, there being great 
conflict the decisions, that one suing note similar the one 
question might permitted allege and prove that the defendants 
question signed individuals and not agents. Some 
hold. But the only allegation the petition this case pointing 
that direction that the note was executed defendants. This al- 
must, however, read connection with the copy the 
note set out the petition, and when read clearly could have 
such effect. The word ‘‘execute’’ means sign, sign and deliver 
(David Whitehead, Wyo. 189, 19, 923), and, shown 
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above, note corporation must executed its agents, and the 
note question shows its face that was executed the board 
directors the corporation. 

Judgment affirmed. 


EFFECT WORDS “CREDIT DRAWER” 
WHEN APPEARING NOTE 


Merchants’ Nat. Bank Bangor Raesly, Supreme Court Penn- 
sylvania, 136 Atl. Rep. 238 


note bore its face the words the drawer’’ and 
these words were followed the signature the treasurer the 
company which the note was drawn. was held that the words 
question are commonly used signify that note for the 
maker’s accommodation and that the proceeds thereof are his, 
though drawn payable another; and that such words, ap- 
pearing above the signature the treasurer, merely indicated the 
nature the paper and its actual owner and did not render the 
treasurer liable indorser. 


Action the Merchants’ National Bank Bangor, against Mary 
Ella Raesly and others, executors, etc. From judgment com- 
pulsory non-suit, plaintiff appeals. Affirmed. 

Paff (of Smith Paff), Easton, for appellant. 

William Bray, Bangor, and Aaron Goldsmith, Easton, for 
appellees. 


WALLING, J.—On March 27, 1923, the Albion Bangor Slate Co. 
made and delivered its promissory note the plaintiff bank, form 
follows, viz.: 


Bangor, Pa., March 27, 1923. 
demand after date, promise pay the order the 
Merchants’ National Bank, Bangor, Pa., twenty-five hundred dollars. 
Bangor Slate Co., 
Bray, Pres. 
Bray, Pres. 
Raesly, Treas. 
the Merchants’ National Bank, Bangor, Pa., without defalca- 
tion, value received. 
the drawer. George 
William Bray.’’ 


similar decisions see Banking Law Journal Digest (Third 
Edition) 310. 
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The bank gave credit the drawer for the face the note and 
later, Raesly having died, brought this suit against his executors, 
the contention that his name written the face the note, under the 
words ‘‘credit the amounted indorsement under the 
Negotiable Instruments Law May 16, 1901, 194 (Pa. St. 
1920, 15982 seq.). For the defense, was urged that the name 
written connection with those words was merely explanatory 
nature the instrument and imposed personal liability. The 
trial judge, being that opinion, granted compulsory non-suit, 
which the court bane refused take off; hence this appeal 
plaintiff. 

our opinion such refusal was right. The words ‘‘credit the 
drawer’’ are familiar commercial and banking transactions and 
signify that the note for the maker’s accommodation and that the 
proceeds thereof are his, notwithstanding drawn payable 
another. appears the face the note that Raesly was treasurer 
for the drawer, and the fact that signed his name indicate 
the nature the paper and its actual owner imposed personal 
liability. The same question was before this court Temple Baker, 
125 Pa. 634, 517, 709, Am. St. Rep. 926, where the 
late Justice Williams, speaking for the court, carefully considered 
opinion, holds that: 


words ‘credit the drawer’ imply promise undertaking 
the part him who uses them, but are direction all persons 
whom the note may presented, treat with the drawer the 
owner, notwithstanding the apparent title the indorsee.’’ 


See, also, 806, note. 

Appellant, while not contesting the rule, contends was changed 
the Negotiable Instruments Law, and cites section thereof (Pa. 
St. 1920, 16054), inter alia, follows: 

person, not otherwise party instrument, places 


thereon his signature blank, before delivery, liable in- 


This must read, however, connection with section (section 
16053), which says: 

person placing his signature upon instrument otherwise 
than maker, drawer acceptor, deemed indorser, unless 


clearly indicates appropriate words his intention found 
(bound?) some other 


view our decision Temple Baker, supra, the words 
the drawer’’ above Raesly’s signature clearly are appropriate 
words indicate his intention certify the character and ownership 
the note and not become indorser. Furthermore, the presi- 
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dent the drawer, intending become indorser, signed his name 
the back the note; view which, highly probable that 
Raesly would have done likewise had intended assume personal 
liability. course indorsement, while usually written the 
back note, may written upon its face. 

Alldred’s Estate (No. 1), 229 Pa. 627, 141, cited for ap- 
pellant, holds that one, not otherwise party, who places his signature 
blank promissory note, before delivery, is, under the Negotiable 
Instruments Law, liable indorser. like effect Johnson Knipe, 
260 Pa. 504, 105 705, 1918E, 1042; but neither decides 
the controlling question here involved, while Roth Barner, 
Penny, 214, recovery was based defendant’s express agreement 
pay the note suit and the effect his name under the words 
the was not passed upon. 

The judgment affirmed. 


SHIPPING ASSOCIATION NOT PREFERRED 
CREDITOR INSOLVENT BANK 


Leach, State Superintendent Banking State Bank Redfield 
(Redfield Shipping Ass’n, Claimant), Supreme 
Court Iowa, 212 Rep. 390 


shipping association received from farmers the vicinity 
Redfield, Ia., carload lambs, which shipped brokers 
for sale. The brokers sold the lambs and deposited the 
proceeds the sale Chicago bank for transmission the as- 
sociation. The Chicago bank advised Redfield bank the deposit 
and that bank the association with the amount thereof. 
Thereafter the Redfield bank became insolvent and the association 
sought have the amount the deposit paid preferred claim 
against the assets the insolvent bank. was held that the as- 
sociation was not entitled preference, there being element 
trust involved, and the deposit being general deposit 
the credit the ‘association. 


Action establish claim, preferred, against the assets the 
State Bank Redfield, insolvent, Robert Leach, Superintendent 
Banking, receiver. The claim was allowed and its preference estab- 
lished. The receiver appeals. Reversed. 

Ben Gibson, Atty. Gen., and Dingwell, Adel, for ap- 
pellant. 

White Clarke, Adel, for claimant appellee. 


NOTE—For similar decisions see Banking Law Journal Digest, (Third 
Edition) 131. 
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PER CURIAM.—The question presented whether the claim shall 
recognized general deposit preferred. The facts are not 
dispute. The Redfield Shipping Association, claimant herein, re- 
ceived from farmers the vicinity Redfield, Iowa, for shipment 
and sale upon the Chicago market, carload lambs. The lambs 
were sold for the sum $1,110.02 October 1924, the consignee, 
Alexander, Conover Martin, livestock brokers Chicago. The pre- 
ceeds said date were deposited the commission firm the Con- 
tinental Commercial National Bank Chicago for transmission 
the shipping association Redfield. 

Upon receipt the deposit from the commission firm, the Chicago 
bank transmitted the State Bank Redfield credit letter, wit: 


Commercial National Bank Chicago, 


1924. 
Bank Redfield, Iowa: 
have inclosures stated for use Redfield Shipping Ass’n, 
Deposited Alexander, Conover Martin. 
Davison, 


This letter eredit was received the State Bank Redfield 
October which date entry said transaction was made upon 
credit slip the bank follows: 


Bank Redfield: 
Farmers’ Shipping Ass’n, Redfield, Iowa, 10/7/1924, 


delivery said fund was ever made the said State Bank 
Redfield the Redfield Shipping Association any the persons 
upon whose account the said shipment was made. The bank was closed 
insolvent, and the superintendent banking Iowa was appointed 
receiver. 

may stated that the shipping association was voluntary as- 
sociation with manager charge. The method doing business 
was follows: The individual farmers that neighborhood brought 
their stock Redfield and turned over the manager the Red- 
field Shipping Association, who shipped same the name the as- 
sociation, sold the Chicago market. The commission firm, the 
consignee, was instructed deposit the proceeds the sale some 
bank the credit the State Bank Redfield. The amount received 
the Redfield Bank was then credited the Redfield Shipping As- 
sociation, and the amount due each the owners shipping stock would 
paid check drawn said deposit. The association retained 
certain per cent. pay manager’s salary and office expenses, including 
any losses occurring the shipping association. The entire transac- 
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tion, from the time the stock was received the association until the 
payment checks the owners stock, was the name this as- 
sociation. 

apparent from this statement that there element trust 
involved the transaction. The fund question was simply general 
deposit the credit the Redfield Shipping Association. far 
the bank was concerned not disclosed that knew who the owners 
the stock were, for what purpose the particular check checks 
were drawn. agreement existed between the bank and the shippers, 
individually collectively, the fund deposit. 

The burden was upon the claimant establish, competent proof 
and preponderance the testimony, that the deposit comes under 
some classification other than general deposit. the instant case the 
whole fund was deposited under the order and direction the man- 
ager the shipping association and could only drawn him. The 
Redfield Bank did not hold the money trustee the shipping as- 
sociation, the individual shippers, nor did sustain any relation 
agency them. 

This case quite analogous the facts Perry Co-operative Live 
Stock Shipping Association al. Security Savings Bank 
al. (Iowa) 211 233, and controlled it. 

The judgment entered reversed. 


NOTE WITHOUT DATE PAYMENT PAYABLE 
DEMAND 


Wilson Stark, Supreme Court Mississippi, 111 So. Rep. 133 


Where note executed without any date payment being 
fixed, payable demand; and where, after delivery, the note 
altered, without the consent the maker, the insertion 
date maturity, the note still payable demand and one who 
purchases takes subject the defense failure considera- 
tion, past due the time the purchase. 


Action Mrs. Mary Stark against Wilson notes. 
From judgment for plaintiff, defendant appeals.. Reversed and re- 
manded. 

Jeff Collins, Laurel, for appellant. 

Welch Cooper, Laurel, for appellee. 


similar decisions see Banking Law Journal (Third 
Edition) 644, 493. 
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ETHRIDGE, J.—The appellee sued the appellant two promis- 
sory notes, each for the sum $25, each containing date pay- 
ment June 10, 1925, and reciting: ‘‘This note given part 
the purchase price one 221 safe, Victor safe, measuring out- 
side 334” wide and 27” deep, this day conditionally sold 
the vendor herein,’’ with reservation title and stipulation for at- 
torneys’ fees, collected attorney. The defendant filed two 
sworn pleas, the first which alleged that the plaintiff ought 
not have and recover him anything this action, because 
says that the said notes herein sued were given for the purchase 
price Victor safe sold him Boyd, the payee said 
notes herein sued on, and said safe was never delivered, and therefore 
the consideration said notes wholly failed, and does not owe 
anything; and the second plea alleged that the plaintiff ought not 
have and recover him anything said cause, because says that 
the notes herein sued upon have been, since the execution thereof, 
materially altered, that dates maturity have been each, in- 
serted, and that therefore said notes are void for alteration. 

The defendant testified that there were dates payment named 
said notes when executed and delivered them the payee, but 
that the real understanding was that was pay the first note when 
the safe was delivered him the vendor, and that was pay 
the other note days after such date delivery, and that the date 
the pay date, was material alteration made without 
his consent, and therefore the notes were void because alteration. 
further testified that the safe had never been delivered him; 
that paid $15 cash for the safe, and was pay the two notes 
deferred payments, above stated; and that few days before the 
trial the $15 had been repaid him, which originally paid the 
vendor the purchase price. 

His contention that the effect the notes was make them 
payable demand, having written date payment, and that they 
were past due when acquired appellant, and consequently ap- 
pellant was not purchaser for value without notice, and took the 
notes subject all defenses against the original payee. 

Section 2585, Hemingway’s Code, being section the Negotiable 
Instruments Act (Chapter 244, Laws 1916), defines note payable 

demand follows: 

sight, presentation; (2) which time for payment 

the appellant’s testimony true that the date payment was 
not the notes when executed and delivered, and that was in- 
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serted without the consent the maker, such note note payable 
demand. 
section 2630, Hemingway’s Code, provided that holder 


due course holder who has taken the instrument under the 
following conditions: 


complete and regular upon its face (2) That be- 
the holder before was overdue, and without notice that 
had been previously dishonored, such was the 


Section 2703, Hemingway’s Code, defines what usually constitutes 
material alteration follows: 


alteration which changes: (1) The date. (2) The sum pay- 
able, either for principal interest. (3) The time place pay- 
ment. (4) The number the relations the parties. (5) The 
medium currency which payment made. which adds 
place payment where place payment specified, any 
other change addition which alters the effect the instrument 
any respect, material 


Section 2702, Hemingway’s Code provides: 


when instrument has been materially altered and the 
hands holder due course, not party the alteration, may 
enforce payment thereof according its original tenor.’’ 


The plaintiff’s testimony showed that she the notes 
without knowledge the alteration. 

Taking the defendant’s statements being true, which.we must 
do, because the court granted peremptory instruction against him, 
appears that the alteration was material, and that said alteration 
was made subsequent the execution the notes without the consent 
the maker, and the notes were purchased appellee without notice 
the alteration, the measure appellee’s right was recover 
upon the same according the original tenor and obligation. She 
took the notes subject the defense failure consideration, be- 
cause the notes were past dae when she purchased 

demand note due once, and suit may brought thereon 
without any formal demand. other words, demand condi- 
tion precedent the filing suit. course, the question 
whether the note was really altered one for the jury 
instructions. 

was therefore error for the court grant peremptory instruc- 
tion for the plaintiff, judgment will reversed and the cause 
remanded for trial accordance with this opinion. 

Reversed and remanded. 


